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NOVARTIS ve ROCHE Sorusturmasi

Rekabet Kurumu, Novartis ve Roche hakkinda
sorusturma baslattl.  Sorusturmada, sirketlerin
g6z hastaliklarinda kullanilan Altuzan ve Lucentis
isimli ilaclardan daha ytksek fiyath olan Lucentis'in
kullanimini - tesvik etmek ve yayginlastirmak
amaciyla birlikte hareket ederek rekabet kurallarini
ihlal edip etmedikleri incelenecek. (Rekabet Kurulu
Karari - 13.06.2019, 19-21/307-M)

PFIiZER Tiiketici Saghgi iskolunun
GLAXOSMITHKLINE Tarafindan Devralinmasi

Avrupa Komisyonu, Pfizer-Tiiketici Sagligii iskolu'nun
GlaxoSmithKline ("GSK') tarafindan devralinmasina
kosullu izin verdi. GSK ve Pfizer, AB'de cogunlukla
recetesiz olarak satiimakta olan bazi ilaglarin
(agri kesiciler, soguk alginhd ve grip ilaglari,
gastro ilaglari, beslenme/sindirim sistemi ilaglari,
uyumaya yardimei ilaglar) Gretim ve tedarikini
gerceklestirmektedirler.

Devralma islemi acisindan “lokal agri kesiciler”
pazarinda rekabetci endiseler gindeme gelmigtir.
GSK, AB'de badlgesel adri kesiciler pazarinda Volta
markasiyla; Pfizer ise ThermaCare markasiyla
ilagsiz agri kesici bantlar alaninda faaliyet
gostermektedir. Komisyon, bolgesel adri kesicilerin
tim tdrlerinin (bant, jel, krem gibi) birbirlerine
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Pharmaceutical

Investigation Against ROCHE and NOVARTIS

Turkish Competition Authority (“TCA") initiated a
formal antitrust investigation against pharma
giants, Roche and Novartis. The Authority aims to
investigate the claims against Novartis and Roche
for violation of antitrust rules by promoting and
increasing jointly, the use of Lucentis, the more
expensive ophthalmology drug, instead of Altuzan.
(TCA Decision - 13.06.2019, 19-21/307-M)

Acquisition of PFIZER'S Consumer Health
Business by GLAXOSMITHKLINE

The European Commission (‘the Commission’)
conditionally approved the acquisition of Pfizer's
Consumer Health Business by GlaxoSmithKline
("6SK"). GSK and Pfizer are both manufacturers
and suppliers of ‘“over-the-counter” ("0TC')
pharmaceuticals such as pain management, cold
and flu treatments, gastrointestinal treatments
and sleeping aids.

The acquisition raised competition concerns in
pain management pharmaceuticals where two
parties have overlapping market activities. GSKis a
leading OTC supplier of pain management products
in the EEA with Volta-branded products and Pfizer
is mostly active in the EEA for ThermaCare-branded
pain management products. The Commission found
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onemli olcude ikame edilebilir oldugunu ve bu
devralma islemi sonucunda fiyat artislarinin
gundeme gelebilecedini degerlendirmistir.

Devralma islemi acisindan Komisyon nezdinde
olusan bu rekabetci endiselerin  giderilmesi
amaclyla, Pfizer'in ThermaCare markasi altinda
yurattagu bolgesel agri kesici tretim faaliyetini,
fikri mulkiyet haklari ve devam eden ar-ge
calismalarini da kapsayacak sekilde UGglnci
taraflara devretme 6nerisi kabul edildi. Komisyon
bu taahhudin, iki sirketin kesisen faaliyet alani
olan bolgesel agri kesiciler pazarindaki rekabetgi
endiseleri buyuk olcide ortadan kaldiracag
kanaatiyle devralma islemine izin verdi. (Avrupa
Komisyonu Karari - 10.07.2019, M. 9274)

TURK ECZACILARI BiRLiGI Sorusturmasi

Rekabet Kurumu, eczacilarin  meslek birligi
konumunda bulunan Tirk Eczacilar Birligi (“TEB')
hakkinda sorusturma baslattl.  Sorusturmada,
TEB'in eczanelerin alim kosullarini belirleyerek
4054 sayili Kanun'un 4. maddesini ihlal edip etmedigi
incelenecek. (Rekabet Kurulu Karari - 21.08.2019, 19-
26/390-M)
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that all types of pain management products (e.g.
patches and gels, medicated or not) are broadly
substitutable and this acquisition may cause price
increase.

Addressing these concerns; Pfizer's proposal to
transfer the pain management business with its
range of ThermaCare-branded products to third
parties, including intellectual property rights
and ongoing R&D activities, was accepted by the
Commission and the acquisition was approved.
The Commission concluded that the proposed
transaction, as modified by the commitments,
would no longer raise competition concerns in
the market where the activities of two companies
overlap. (European Commission Decision -
10.07.2019, M.9274)

Investigation Against TURKISH PHARMACISTS'
ASSOCIATION

Turkish ~ Competition  Authority launched an
antitrust investigation against Turkish Pharmacists'
Association (“TPA") which is an association of
undertakings. The Authority will investigate the
claims that TPA has violated the competition rules
by determining purchasing terms of pharmacies.
(TCA Decision - 21.08.2019, 19-26/390-M)
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Gida

Un Sorusturmasi

Rekabet Kurumu cesitli bolgelerde bugday unu
pazarinda faaliyet gdsteren 11 tesebbls ve 1
dernek hakkinda sorusturma baslattl. Sorusturma
kapsaminda bu tesebbuslerin aralarinda anlasarak
bugday unu fiyatini artirdigi iddiasi incelenecek.

2003 yilinda Rekabet Kurumu tarafindan bugday
pazarina iliskin bir ilk inceleme yurGtulmus ancak
ancak konu Gnarastirma seviyesine tasinmamist
(Rekabet Kurulu Karari - 1712003, 03-05/58-
20). Dolayisiyla bu sorusturma Rekabet Kurumu
tarafindan un piyasasina yénelik ilk dosya olarak
kabul edilebilir. (Rekabet Kurulu Karari - 13.06.2019,
19-21/305-M)

Dondurma Sorusturmasi

Rekabet Kurumu, Algida markasiyla endustriyel
dondurma alaninda faaliyet gdsteren Unilever
Taketim UrGnleri Satis Pazarlama ve Ticaret
A.S. ("Unilever') hakkinda sorusturma baslatti.
Sorusturmada, Algida'nin nihai satis noktalarinda
rakip drdnlerin  satigini  engelleyerek fiili
minhasirlik yarattigi iddiasi cercevesinde 4054
saylll Kanun'un 4. ve 6. maddelerini ihlal edip
etmedidi incelenecek. (Rekabet Kurulu Karari -
15.08.2019, 19-26/391-M)
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Food

Investigation Against Flour Producers

Turkish Competition Authority launched an antitrust
investigation against the flour producers across
country for coordinating price increases. (TCA
Decision - 13.06.2019, 19-21/305-M)

The Authority, for the first time will investigate the
collusion claims in the flour industry by means of
this case. A short examination carried out by TCA
in the flour industry in 2003 ended up with no
investigation decision. (TCA Decision - 171.2003, 03-
05/58-20).

Investigation in Ice-Cream Market

Turkish Competition Authority (“TCA’) launched an
antitrust investigation against Unilever, the leading
firm in the Turkish ice-cream market with Algida
brand. The Authority will investigate the claims
that Algida has violated the competition rules by
blocking the selling of competitive products with
exclusivity acts. (TCA Decision - 15.08.2019, 19-
26/391-M)

So far TCA has carried out several files in the ice-
cream market:

1.1n 2002, TCA conducted a preliminary investigation
against Algida, based on abusing its market
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Endustriyel dondurma pazari daha once de cesitli
Rekabet Kurulu kararlarina konu olmustur. Bu
kararlara asagida deginilecektir:

1. 2002 yilinda dondurma sektorindeki hakim
durumunu bedelsiz Griin ve nakit verme, rakip
mallari kdtileme ve benzeri uygulamalar yoluyla
kotuye kullanmak iddiasi kapsaminda Unilever
(Algida) hakkinda onarastirma ydratmastdr.
Rekabet Kurulu, Unilever'in dondurma pazarinda
sahip oldugu %75 Uzerindeki pazar payi ve yiksek
pazara giris engelleri nedeniyle hakim durum
tespiti yapmistir. Kurul kararinda raportérlerin
sorusturma aciimasi yonunde gorus belirttigi
ancak Kurul'un “yapilan eylemlerin rekabetin
ve ticaretin gerektirdigi eylemler oldugu”
gerekgesiyle sorusturma acilmamasina karar
verdigi gorilmektedir. (Rekabet Kurulu Karari -
26.12.2002, 02-81/940-387)

2. 2004 yilinda Algida, Panda ve Golf'in uyumlu
hareket ederek trinlere koordine bigimde zam
yaptiklariiddiasiincelenmistir. Yapilanilk inceleme
sonucunda herhangi bir bulguya ulasilamadigindan
Onarastirma ya da sorusturma acilmasina gerek
olmadigina karar verilmistir. (Rekabet Kurulu
Karari - 30.09.2004, 04-63/909-218)

3. 201 yilinda yapilan Gnarastirmada; Algida'nin
perakende satis noktalarina  minhasirlik
uygulayarak endistriyel dondurma pazarinda
rekabeti  ihlal  ettigine iliskin  iddialar
degerlendirilmistir. Rekabet Kurulu, munhasirlik
yaratmaya yonelik bir uygulama ya da tutum
tespit edilemediginden, sorusturma agilmasina
gerek olmadigina karar vermistir. [Rekabet Kurulu
Karari tarih ve sayisi - 17.03.2011, 11-16/287-92)
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dominance claims in the ice-cream market. TCA
determined dominant position of Algida on the basis
of market shares which was over the 75% and high
market entry barriers. TCA found the behaviors of
Algida in compliance with the nature of competition
and commerce, and did not open an investigation.
(TCA Decision - 30.09.2004, 04-63/909-218)

2. In 2004, TCA investigated the violation claims
against ice-cream producers; Algida, Panda and
Golf for jointly increasing prices. TCA decided to
open an investigation as no evidence was found
at the preliminary investigation. (TCA Decision -
30.09.2004, 04-63/909-218)

3. TCA investigated the claims that Algida has
violated the competition rules by imposing
exclusivity conditions to retailers. In the end of the
preliminary investigation, TCA found no evidence
of exclusivity in the preliminary investigation and
decided to not open investigation to Unilever. (TCA
Decision - 17.03.2011,1-16/287-92)
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4. 2012 yilinda yaratalen bir diger énarastirmada,
Algidamin mal vermeyi reddederek hakim
durumunu kotiye kullandig iddiasi
degerlendirilmistir. Kurul, bir eylemin mal vermenin
reddi sayilabilmesi igin hakim durumun varlig
onkosulu disinda, 3 kosulun birlikte bulunmasi
gerektiginin altini cizmis [(i) Sozlesme konusu
mal veya hakkin vazgecilmez nitelikte olmasi,
(i) red eyleminin ikincil piyasadaki rekabeti
ortadan kaldirmasi ve (iii) eylem icin objektif bir
gerekgenin olmamasi] ve piyasada birgok ulusal
ve yerel oyuncu bulunmasi nedeniyle ilk kosulun
gerceklesmemis oldugunu, bu nedenle eylemin
mal vermenin reddi olarak nitelendirilemeyecegine
karar vermistir.

(Rekabet Kurulu Karari - 28.08.2012, 12-42/1257-
409)

5. 2012 yilinda yuratdlen onarastirmada, Algida'nin
nihai satis noktalarina rakip dondurma
urinleri satmamalari igin baski yaptigi iddiasi
degerlendirilmistir. ~ Yaratulen Onarastirma
sonucunda  sorusturma  agllmasina  gerek
olmadigina karar verilmis ancak gsikayetlerin
dinlenmesine iliskin ¢agri merkezi ve rekabet
uyum programlari yapiimasinin rekabet kurallarina
uyma niyetini gostermesine ragmen kendilerine
bildirilen sorunlarin ¢6zimu konusunda sorunu
¢Ozmekle yetkili birim diginda bir geri bildirim
alinamamasinin bu sistemin niyetlerine hizmet
etmekten uzaklagsmasina neden oldugu ve bu
konuda Algida'nin gerekli hassasiyeti gostermesi
gerektigi yoninde karar verilmistir. (Rekabet
Kurulu Karari - 28.08.2012, 12-42/1258-410)
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4. In another preliminary investigation in 2012, TCA
investigated the claims that Unilever has abused
its market dominance by refusing to sell. TCA
determined that the conditions of illegality of refusal
to sell [(i) the product has to be indispensable, (ii)
the rejection should remove the competition, (i) No
objective reason] are not met in this case as there
were numerous national and local firms active in
the market and did not opened an investigation.
(TCA Decision - 28.08.2012, 12-42/1257-409)

5. TCA investigated the claims that Unilever has
forced the retailers not to sell rival products. In
the end of preliminary investigation, TCA decided
to not open an investigation but also Algida should
demonstrate its best efforts for not receiving
feedbacks from the competent unit to solve the
problems reported to them caused this system
to move away from the intentions even the call
center for listening to complaints and competition
compliance programs showed the intention
to comply competition rules. (TCA Decision -
28.08.2012, 12-42/1258-410)

2" NAZALI



=7

]

@

Turizm

| [Be]

Pamukkale'de Sicak Hava Balonu ve Yamag Parasutu
Sektoriinde Faaliyet Gosteren Sirketler Hakkinda
Baslatilan Sorusturma

Rekabet Kurulu Pamukkale bélgesinde hava balonu/
yamag parasutl hizmeti veren 6 tesebbusun, sicak
hava balonu ve yamag parasiti isletmeleri ve turizm
acentelerinin ortak satig ve rezervasyon kanali kurmak
suretiyle rekabet kurallarini ihlal edip etmediklerinin
tespiti amaclyla sorusturma baslatti. (Rekabet Kurulu
Karari - 23.05.2019, 19-19/275-M)

Bu sorusturma balon turizmi alaninda Rekabet
Kurumu'nun baslattig ikinci sorusturmadir. Rekabet
Kurumu, 18.11.2018 tarihinde Kapadokya bolgesinde sicak
hava balonu igletmeciligi ve turizmacenteligi sektorinde
faaliyet gosteren 30 sirket hakkinda sorusturma
acmistl. 03.05.2019 tarihinde 10 sirket daha strece dahil
edilerek sorusturmanin kapsami genisletildi.

TURSAB Sorusturmasi

Rekabet Kurumu, Turkiye Seyahat Acentalar! Birligi
(‘TURSAB') hakkinda sorusturma acimasina karar
verdi. Sorusturma, hac kontenjani dagitimini ve
hac organizasyonunu gerceklestiren acentelerin
teminatlarinin  belirlenmesi agisindan 4054  sayili
Kanun'un 4. maddesinin ihlal edilip edilmedigine iliskin
olarak yUriittlecektir. (Rekabet Kurulu Karari - 22.07.2019,
19-23/360-M)

TURSAB hakkinda Rekabet Kurulu, 1710.2018 tarihli
ve 18-39/631-306 sayill kararinda, 4 maddenin ihlal
edildigi gerekgesiyle 52167918 TL idari para cezasina
hikmetmisti. S6z konusu kararda TURSAB'In ihlal
olusturan davranigl, hac ve umre seyahati dizenleyen
acentelerin tur dncesinde yaptirmak zorunda olduklari
paket tur sigortalarini kendi istiraki olan bir diger
firmadan yaptirmalarini zorunlu kilmastyd.

8 NAZALI GUNDEM

Tourism

Investigation Against Undertakings in Air Baloon
and Paragliding Industry

Turkish Competition Authority [(“TCA") initiated
an investigation against undertakings operating
in air baloon/paragliding industry in the famous
touristic region, Pamukkale. The undertakings will
be investigated for collusion claims for joint sales.
(TCA Decision - 23.05.2019, 19-19/275-M)

The first case with the similar claims in this
industry was initiated by TCA in 2018, against 30
undertakings doing the same business at another
famous touristic region, Cappadocia. The Authority
extended the scope of this investigation adding 10
more undertakings recently in 2019.

Investigation Against TURSAB

Turkish Competition Authority (“TCA’) launched an
antitrust investigation against Turkiye Seyahat
Acentalari Birligi (‘TURSAB"), Turkish association of
travel agencies. The Authority aims to investigate
the claims that TURSAB has violated the competition
rules by determining the distribution of the quota
of hajj and security deposits of member agencies.
(TCA Decision - 22.07.2019, 19-23/360-M)

In November 2018, the Authority fined TURSAB
521.679,18 TL for violation of Act 4. TURSAB breached
the competition rules by forcing travel agencies to
purchase insurance from its subsidiary company.

2" NAZALI
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MEY iCKi Sorusturmasi

Rekabet Kurumu tarafindan 2011 yilinda Mey icki
hakkinda ylratulen ve oOnarastirma sonucunda
sorusturma aclimasina gerek gorulmeyen Kkarar,
Danigtay 13. Dairesi tarafindan iptal -edildi.
Mahkemenin iptal karari Uzerine Rekabet Kuruly,
hakim durumun kotlye kullaniimasi iddiasina
yonelik olarak Mey icki hakkinda yeni bir sorusturma
acllmasina karar verdi. (Rekabet Kurulu Karari -
02.07.2019, 19-20/288-M)

Mey icki, karara konu olan 2011 yilindaki incelemeden
bu yana bircok defa Rekabet Kurumu gundemine
girdi. Mey Ickinin rekabet hukuku stireci asagida
kronolojik olarak ele alinacaktir:

1- 201 Yih - Raki Pazari Onarastirmasi ve
Danigtay'in Iptal Karart:

Rekabet Kurumunun Mey icki'ye iliskin ilk karari,
201 yilinda yudrattlen o6narastirma sonucunda
alinan sorusturma acgilmamasi yonundeki karardir.
Bu kararda, dncelikle Mey ickinin raki pazarinda
hakim durumda oldugu belirlenmig, ancak sirketin;
rakiplerinin faaliyetlerini zorlastirdigina ve agik
noktalarla yaptigi sdzlesmelerin minhasirlik
icerdigine dair herhangi bir bulguya rastlaniimadigi
gerekcesiyle  sorusturma  acllmasina  gerek
olmadigina oybirligiyle karar verilmistir. Rekabet
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Alcoholic Beverage

Investigation Against MEY ICKI (DIAGEO)

Turkish Competition Authority (“TCA") opened an
investigation against Mey icki/Diageo, following
the annulment decision of 13th Chamber of Council
of State (the court of appeal), that annulled TCA's
non-investigation decision after the preliminary
investigation carried out in 2011. (TCA Decision -
02.07.2019, 19-20/288-M)

Mey icki/Diageo, the leading Turkish alcoholic
beverage firm faces with antitrust probes since
2011. The antitrust processes of Mey icki/Diageo
will be discussed below; chronologically:

1- 2011 TCA Decision (Preliminary Inquiry) and
Annulment by the Court

The first antitrust case, carried out by TCA against
Mey icki/Diageo was the preliminary inquiry carried
out in 2011. Mey icki/Diageo was found to be at
dominant position in the “raki market” in Turkey
but TCA came to the conclusion that an in-depth
investigation is not required as the agreements
with retailers had no exclusivity provisions
and did not restrict competition. TCA's opinion
was based on the Board's opinion that notarial
documents and recordings, provided as evidence,
were unlawful as they were obtained without the
company's knowledge. In the detailed decision, the
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Kurumu'nun soz konusu kararda sorusturma
acmama gerekcesi esas olarak, ispat vasitas
olarak sunulan noter tutanaklari ve ses kayitlarinin
hukuka uygun olmadigi yontndeki Kurul kanaatidir.
Kararda, delil olarak kullanilan tutanaklarin Noterlik
Kanunu'na uygun sekilde tutulmadigi, verdigi
bilgilerin kayit altina alindigindan sirketin haberdar
olmadigi, tutanaklarda yer alan beyanlarin ayrica
ses kayit cihazina kaydedildigi ve bundan ilgilinin
haberdar olmadigi belirtilerek tim bu delillerin
hukuka aykiri bir uygulamanin sonucu elde edildigi
kanaatine ulasilmistir. Kararda rekabet hukukundaki
delil serbestisinden sdz edilmis ancak hukuka
aykiri delillerin karara dayanak yapilamayacadi
sonucuna ulasilmistir. (Rekabet Kurulu Karari -
1711.2011, 11-57/1476-532)

Rekabet Kurulumun 2011 yilinda almis oldugu
sorusturma acilmamas! yonundeki bu karar,
Danistay 13. Dairesi tarafindan 27.11.2018 tarihli
ve E: 2012/429, K: 2018/3352 sayili kararla iptal
edilmistir. Danistay 13. Dairesi'nin iptal kararinda;
onarastirma sonucunda rekabet kurallarini ihlal
eden eylem, karar ve anlagsmalarin s6z konusu
olmadiginin kuskuya yer birakmayacak sekilde
ortaya ¢ikmasi halinde sorusturma acilmamasina
karar verilebilecegi; buna karsiik bir ihlal
suphesi bulundugu ancak belge ve delillerin ihlal
sonucuna ulasmaya elverigsiz ya da yetersiz

10 NAZALI GUNDEM

Board referred to the principle of circumstantial
evidence in competition law but also stated that
a decision can not be based on unlawful evidence.
(TCA Decision - 1711.201, 11-57/1476-532)

This TCA decision was annulled by the Council of
State in May 2019 (Court Decision - 2711.2018,
E:2012/429, K: 2018/3352). The court based its
annulment decision on its consistent reasoning
that; the TCA is required to carry out an in-depth
investigation if there is any doubt about violation of
law, regardless of the sufficiency of the evidence.
The Court is of the view that any doubt can only
be disclosed through an in-depth investigation
and a non-investigation decision following a
preliminary inquiry is possible only in the case of
no doubt about the violation. It is also remarkable
in the court decision where the court rejected the
party's claims that the imposed fine to Mey icki/
Diageo in 2014 included the period examined in the
2011 decision. Following this annulment decision of
the Court, TCA launched a new investigation for this
case in May 2019. (TCA - 02.07.2019, 19-20/288-M)

2" NAZALI



oldugu durumlarda, Rekabet Kurumu'nun
sorusturma acilmasina karar vermesi gerektigi
vurgulanmigtir. Mahkemenin bu yaklasimi, buna
benzer pek c¢ok durumda verdigi kararlarla
benzer nitelikte olup ictihat niteligini almis bir
yaklasimdir. Yiksek mahkeme, siphenin varlgi
halinde, bu slphenin tam olarak incelenip
acikliga kavusturulmasinin ancak bir sorusturma
marifetiyle gerceklestirilebilecegi gériusindedir.
Danistay kararinda, Mey icki'ye yonelik olarak
2014 yilinda verilen ceza kararinin 2011 yilindaki
kararda incelenen dénemi de kapsadigi yonundeki
taraf iddialarinin  kabul edilmedigi de dikkat
cekmektedir. Danistay'in iptal kararinin akabinde,
Rekabet Kurumu tarafindan 30.05.2019 tarihinde
Mey icki hakkinda yeni bir sorusturma baslatmistir.
(Rekabet Kurulu Karari - 30.05.2019, 19-20/288-M]

2- 2014 Yili Raki Sorusturmasi:

Mey icki hakkinda yirtitilen ve 2014 yilinda karara
baglanan sorusturmada, hakim durumun kotiye
kullanildigi  gerekcesiyle 41512.53190 TL (%15
oraninda) idari para cezasina hikmedilmistir. Rak
pazarina iliskin olarak yuratdlen bu sorusturmada
Rekabet Kurulu;

» Mey Ickinin bu pazarda hakim durumda
oldugunu,

» Mey icki tarafindan nihai satis noktalarina
verilen indirimlerin ve bedelsiz (rinlerin,
rakiplerin satis noktalarinda bulunmasini
zorlastirdigini ve engelledigini,

11 NAZALI GUNDEM

2- 2014 TCA Decision (Investigation)

The second case against Mey icki/Diageo was the
investigation carried out in 2014. TCA determined
that Mey icki/Diageo held dominant position in “raki
market’, came to conclusion that;

» Rebate policy of the company restricts
competition,

» Mey icki/Diageo’s marketing campaigns
restricts competition,

» Shelf arrangement provisions in the contracts
adversely affected the availability and visibility
of competing products.

Based on these findings, TCA fined Mey icki/Diageo
was fined 415 m TL (15% of the turnover). (TCA
Decision - 12.06.2014, 14-21/410-178)

3- 2017 TCA Decision (Investigation - Raki Market)

Mey icki/Diageo faced a second antitrust
investigation in 2017, for its behaviors in raki market.
Based on the finding that Mey icki/Diageo had been
retaining its market dominance, TCA determined
that;

» The rebates [target discounts) specified in the
sales contracts forced retailers to make all
their raki purchase from Mey icki/Diageo, so
resulted in exclusionary effects,
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» Ticari pazarlama kampanyalarinin rakiplerin
faaliyetlerini zorlastirici nitelikte olmadigini,

» Raf duzenine iliskin sozlesme hukumlerinin
rakip Grunlerin bulunurluk ve géranarlagunu
olumsuz etkiledigini

tespit etmis ve idari para cezasl yonunde karar
vermistir. (Rekabet Kurulu Karari - 12.06.2014, 14-
21/410-178)

3- 2017 Yili Raki Sorugturmasi:

Mey icki hakkinda yGrutilen ve 2017 yilinda
karara baglanan ikinci sorusturmada yine Mey
ickinin raki pazarindaki hakim durumunu kotiiye
kullandigr iddiasi degerlendirilmistir. Kararda bir
onceki Kurul kararindan bu yana pazar yapisinda
nemli bir degisiklik yasanmadigi ve Mey ickinin
hakim durumunun devam etmekte oldugu tespiti
yapilmistir.  Sorusturma  sonucunda  Rekabet
Kurumu,

» Mey ickinin gumriksiz satis magazalari
kanalindaki uygulamalarinin rakipleri dislayici
nitelikte olmadigini,

» Mey lckinin Grin satis sézlesmelerinde
uyguladigi indirimlerdeki hedef miktarlarin
ilgili satis noktasindaki tiim raki aliminin Mey
icki'den alinmasi sonucunu dogurdugu ve bu
nedenle hedef indirimlerinin diglayici nitelik
tasidigini,

» Sozlesmelerde indirim ve hedefin arasinda bag
kurulmasi anlamina gelecek bir hiikiim olmasa
da fiili uygulamalar sonucunda hedeflerin
baglayici hale getirildigini,
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» Targets imposed on retailers by Mey icki/
Diageo were binding,

» The discounts that applied to non-contractual
sales were also exclusionary,

» Mey icki/Diageo market behaviors hindered
availability and visibility in traditional marketing
channels.

» And lastly, Mey icki/Diageo’s actions in duty-
free shops had not exclusionary effects for
competitors.

Finally, TCA came to the conclusion that Mey icki/
Diageo was abusing its market dominance by
these actions that created market foreclosure
and decided to fine Mey icki/Diageo for 155.7 m TL
(4.2% of the turnover]. (TCA Decision - 16.02.2017, 17-
07/84-34)
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» Anlagmaliolmayan satig noktalarina uygulanan
indirimlerin de rekabeti kisitlayici nitelikte
oldugunu,

» Mey ickinin geleneksel kanalda rakiplerinin
bulunurluk ve gorunarlugine yonelik dislayici
uygulamalarinin bulundugunu,

tespit etmig, tum bu uygulamalarin pazar kapama
etkisi yarattigi ve hakim durumun kotlye
kullaniimasi niteliginde oldugu sonucuna ulagmistir.
Mey icki bu sorusturma sonucunda 155.782.969,05
TL (%4.2 oraninda) idari para cezasina garptirimistir.
(Rekabet Kurulu Karari - 16.02.2017, 17-07/84-34)

4- 2017 Yih Votka-Cin Sorusturmasi ve Mahkeme
Kararlari

Mey Icki hakkinda ydritilen ve 2017 yilinda
sonuglanan 3. sorusturma, bu defa votka ve cin
pazarlarina yonelik olarak yUrGtdimastar. Bu
sorusturma sonucunda Rekabet Kurumu;

» Votka ve cin pazarlarinda Mey igkinin hakim
durumda oldugunu,

» Bu pazarlardaki indirim uygulamalari (tavizler),
raf dizilimi ve goranarlige iliskin uygulamalarin
bir oOnceki kararda oldugu gibi rekabeti
kisitlayici etkiye sahip oldugunu,

» Bu uygulamalarin kétlye kullanma niteliginde
oldugunu

tespit etmis ancak tum bu uygulamalarin raki
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4- 2017 TCA Decision (Investigation - Vodka and Gin
Markets) and Annulment by the Court

Mey icki/Diageo was under another investigation
in 2017, for vodka and gin markets and TCA came
up with similar findings with previous investigation
carried out in raki market;

» Mey Icki/Diageo found to be at dominant
position in the vodka and gin markets,

» Rebate practices, shelf arrangement imposed
on retailers were anti-competitive,

» Mey icki/Diageo abused the market dominance.

Despite these findings of the investigation, TCA
concluded with no fine decision this time since
these practices were of the same nature and in
line with the findings of the previous investigation
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pazarindaki davraniglarla paralel bir sekilde
gerceklestigini; aymi nitelikte oldugunu, ayni
donemde gerceklestigini, butinlik arz ettigin
ve genel stratejinin bir parcasi oldugunu dikkate
alarak, bir Onceki kararda verilen cezanin bu
sorusturma  kapsamindaki  davranislari  da
kapsadigindan hareketle yeni bir idari para cezasina
gerek olmadigina karar vermistir. (Rekabet Kurulu
Karari - 25.10.2017, 17-34/537-228)

Rekabet Kurumu'nun bu kararina kargl Ankara 12.
|dare Mahkemesi'nde acllan kararin iptaline yonelik
davada Mahkeme;

» Raki, cin ve votka pazarlarinda hakim durumun
kotiiye kullanilmasinin tek fiil ile (indirim
uygulamalari) gerceklestigi,

» 3 ayri pazara yonelik ayri ayri rekabet ihlali
gerceklestirme amaci bulunmadigi ve yapilan
indirim uygulamalarinin batinlik igerisinde bir
satis stratejisinin parcasi oldugu,

» Votka ve cin pazarlarina yoénelik idari para
cezas! verildigi takdirde mikerrer cezanin s6z
konusu olacag!

kanaatiyle iptal istemini reddetmistir. (Ankara 12.
|dare Mahkemesi Karari - 07/03/2019, E:2018/1145
K:2019/475)

Bahsi gecen iptal talebinin reddine iliskin karara
yonelik olarak istinaf basvurusunda bulunulmustur.
Ancak bu istem, basvurunun kabullnu gerektiren
bir durum bulunmadigr gerekgesiyle Ankara Bolge
Idare Mahkemesi 8. idari Dava Dairesi tarafindan
reddedilmigtir.
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carried out in raki market as they occurred in
the same period and were uniform and part of
the overall strategy. (TCA Decision - 25.10.2017, 17-
34/537-228)

This TCA decision was reviewed by Ankara 12th
Administrative Court (Court of First Instance)
(Decision 07.03.2019, E:2018/1145, K:2019/475) and
request for annulment was rejected based on the
following Court opinions:

» Abusing the market dominance in raki, vodka
and gin markets was a single, integrated
action and conducts in three markets were
part of a single selling strategy,

» Mey icki/Diageo did not aim to violate the
antitrust rules separately in 3 markets,

» Any possible fining decision for vodka and gin
markets would be a duplicated fine.

This Court Decision was appealed before Ankara
8th Administrative Court but the court rejected this
request.
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EFES-MILLER Dagitim Muafiyet Karari

Miller Genuine Draft ("Miller”) markali biranin Gretim
ve dagitimina iliskin olarak, Anadolu Efes Biracilik
ve Malt Sanayi AS. (‘Anadolu Efes’] ile Molson
Coors Brewing Company (UK) Limited (“Molson
Coors') arasinda imzalanan anlasmaya, Rekabet
Kurulu tarafindan bireysel muafiyet tanindi. Kurul
tarafindanyapilanincelemede, ilk olarak sézlesmede
yer alan rekabet etmeme ve munhasirlik htukamleri
nedeniyle menfi tespit belgesi verilemeyecegine
karar verilmistir. Sonrasinda yapilan grup muafiyeti
degerlendirmesinde ise 2008/2 sayili Teknoloji
Transferi Anlasmalarina lliskin Grup Muafiyeti
Tebligi'nde ongorulen  %30°luk  pazar payinin
aslimasi nedeniyle ilgili sozlesmenin grup muafiyeti
kapsaminda olmadig, bu nedenle bireysel muafiyet
degerlendirmesi  yapilmasi  gerektigi  tespit
edilmistir.

Yapilan bireysel muafiyet degerlendirmesinde
ise, Miller markal biranin halihazirda Anadolu
Efes tarafindan munhasiran Uretim, dagitim ve
pazarlamasinin yapildigi da degerlendirilerek, 4054
sayili Kanun'un 5. maddesinde muafiyet icin aranan
tim sartlarin tasindigi tespit edilmistir. Kurul, bu
degerlendirmelerin  sonucunda ilgili s6zlesmeye
bireysel muafiyet tanimistir. (Rekabet Kurulu Karari
- 18.04.2019, 19-16/218-97)
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Exemption for EFES-MILLER Distribution

Turkish Competition Authority (“TCA") granted an
individual exemption for the distribution agreement
of Miller Genuine Draft-branded beer [‘Miller")
which signed between Anadolu Efes Biracilik ve
Malt Sanayi A.S. ("Anadolu Efes’) and Molson Coors
Brewing Company (UK) Limited ["Molson Coors"). In
the examination carried out by the Board, firstly
decided that no negative clearance certificate
could be given due to the non-competition and
exclusivity provisions in the agreement. After that,
TCA examined the group exemption terms, it was
determined that the relevant agreement is not
within the scope of the group exemption due to
exceeding the market share of 30% stipulated in
the Block Exemption Communiqué on Technology
Transfer Agreements (Communiqué No: 2008/2).
TCA decided that the individual exemption terms
should be examined.

In the individual exemption assessment, it was also
determined that Miller-branded beer is exclusively
produced, distributed and marketed by Anadolu
Efes in the current time. TCA determined that this
agreement had all requirements for the individual
exemption which stated in Article 5 of the Act No.
4054 and granted the individual exemption. (TCA
Decision - 18.04.2019, 19-16/218-97)
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E-Ticaret

HEPSIBURADA ve ANKA MOBIL Sorusturmasi

Rekabet Kurumu, e-ticaret sektérunde faaliyet
gosteren D-Market Elektronik Hizmetleri ve
Ticaret A.S.("Hepsiburada’) ve Anka Mobil Tedarik
A.S.("Spigen’) hakkinda sorusturma baslatti.
Sorusturmada, bu iki sirketin, “en ¢ok kayrilan
misteri kosulu (MFN/MFC), ayrimcilik, marka
ici rekabeti kisitlama, mal vermeyi reddetme ve
yeniden satis fiyatini belirleme fiilleriyle rekabet
kurallarini ihlal edip etmedikleri incelenecek.
(Rekabet Kurulu Karari - 20.06.2019, 19-22/326-M)

Rekabet Kurumu en ¢ok kayrilan musteri

kosuluna yonelik olarak daha once iki onemli
sorusturma yuratmasta. Online platformlara
yonelik bu dosyalarda Rekabet Kurumu, Booking

ve Yemeksepetinin sozlesmelerinde yer alan MFN/
MFC kosullarini rekabet hukukuna aykiri bulmus

ve idari para cezasiyla birlikte bu hukimlerin
sozlesmelerden cikariimasi yonunde karar vermisti.

Yeniden satis fiyatinin belirlenmesi ("YSFB"), Kurum
tarafindan son dénemde ¢ok sayida sorusturma
yapilan ve beraberinde ceza gelen bir ihlal taradar.
Kurum yeniden satis fiyatinin belirlenmesine yonelik
olarak Eyliil 2018'den bu yana 4 firma (Maysan
Mando, Turkcell, Tark Henkel, Sony Eurasia) hakkinda
idari para cezasina hikmetti.
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E-Commerce

Investigation Against HEPSIBURADA and ANKA
MOBIL

Turkish  Competition Authority (“TCA") launched
an investigation against one of the leading online
shopping platforms, Hepsiburada.com and a supplier,
Anka Mobil. The Authority will investigate the claims
that Hepsiburada.com and Anka Mobil has violated
antitrust rules by MFN/MFC clauses, discrimination,
restricting intra-brand competition, refusal to sell
and resale price maintenance ("RPM"). (TCA Decision
-20.06.2019, 19-22/326-M)

TCA has conducted two major investigations on MFN/
MFC clauses against Bookivng and Yemeksepeti, two
major online platforms for hotel search and online
food order/delivery respectively. TCA fined both
companies for violation of antitrust rules and decided
to remove MFN/MFC clauses from the agreements.

On the other hand, TCA conducted numerous RPM
investigations recently. Since September 2018, TCA
fined Maysan Mando, Turkeell, Turk Henkel and Sony
Eurasia for RPM practices.
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HELLO KITTY Sorusturmasi

Avrupa Komisyonu, Japon firmasl Sanrioya,
Hello Kitty urinlerine yonelik olarak getirdigi
bolgesel satis kisitlamalari nedeniyle 6.2 Milyon
Euro para cezas! verdi. Sanrio, Hello Kitty ve
diger cesitli karakterlere iliskin ticari Urdnlerin
tasarimini, lisanslamasini, Uretimini ve satigini
gerceklestirmektedir.

Komisyon,  Sanrionun  AB'de lisansli  ticari
Urdnlerin sinir 6tesi ve online satislarini sinirlayip
sinirlandirmadigr iddiasina yonelik olarak Haziran
2017de  sorusturma  baslatmisti.  Sanrio'nun
lisanslama ve dagitim uygulamalarina yonelik
olarak ydrGtilen sorusturmada; bolgedisi satiglari
sinirlamaya yoénelik énlemler alinmasi seklindeki
faaliyetlerinin rekabet ihlali niteliginde oldugu
degerlendirildi. Sanrio tarafindan gergeklestirilen
ihlaller Komisyon tarafindan su sekilde tasnif
edilmistir:

» Dogdrudan kisitlar (kisitlayici agik sozlesme
hikimleri, drin aciklamalarinda kullanilan
dillerin sinirlandiriimasi, bélge disi satiglar igin
getirilen diger sartlar vs.)

» Dolayh kisitlar
yenilenmemesi vs.)

(denetim, sozlesmelerin

Komisyon, degerlendirmeler sonucunda Sanrio’nun
bolge paylasma ve bolge disi satisi sinirlandirmaya
yonelik uygulamalarinin 11 yil boyunca strdigunu
tespit etmis ve para cezasina hikmetmistir.
Komisyon, Japon sirketi Sanrio'nun sorusturma
stresince yaptigi isbirligi nedeniyle para cezasinda
%40 indirime gitmistir. Komisyon;

» ihlalin siiresinin ortaya cikariimasi amaciyla
hukuki  yakamlUluklerinin -~ otesinde  hilgi
saglanmasini,

» ihlalin acik bir sekilde kabul edilmesini,

indirim kararina dayanak olarak degerlendirmistir.
Sanrio nihai olarak €6.222.000 idari para cezasl
almistir. (Avrupa Komisyonu Karari - 09.07.2019,
AT40432)
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Investigation Against HELLO KITTY

The European Commission (“the Commission”) has
fined the Japanese company Sanrio €6.2 million for
banning traders from selling licensed merchandise
to other countries within the EEA. Sanrio is a
company that designs, licenses, produces and sells
products featuring Hello Kitty and other popular
characters.

The Commission opened an antitrust investigation
into Sanrio In June 2017, based on the claims that the
company restricted traders from cross-border and
online sales within the EEA. The Commission found
that these practices and agreements breached
the EU competition rules. These infringements are
classified by the Commission as follows:

» Direct restrictions (e.g. clauses explicitly
prohibiting these sales, limitations to the
languages used on the merchandising products,
obligations to refer orders for out-of-territory
sales by licensees)

» Indirect restrictions (e.g. audits, non-renewal
contracts if licensees did not comply with out-
of-territory restrictions)

The Commission found that these anti-competitive
activities had lasted for 11years. Sanrio was granted
40% fine reduction in return for its cooperation.
Fine reduction was based on Sanrio's following
cooperative behaviors:

» Sanrio cooperated with the Commission beyond
its legal obligation and provided information
that allowed Commission to unveil the duration
of the infringement,

» Sanrio explicitly accepted the infringement.

In conclusion, Sanrio fined €6.222.000 by the
Commission after the implementation of the
reduction. (European Commission Decision -
09.07.2019, AT40432)
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AMAZON Sorusturmasi

Avrupa Komisyonu, platform Gzerinden satis yapan
tedarikeilerden elde ettigi rekabete duyarl bilgileri
kullanarak rekabet kurallarini ihlal edip etmedigine

iliskin olarak Amazon hakkinda sorusturma baslatti.

Amazon bir e-ticaret platformu olarak hem
dogrudan Urin satisl yapmakta hem de bagimsiz
saticilara online satis platformu hizmeti sunan bir
is modeliyle faaliyet goéstermektedir. Komisyon
yaptigi 6narastirmada, Amazon'un bagimsiz
saticilara platform olarak yer hizmeti saglarken bu
saticilardan yapilan aligverislere iligkin rekabete
duyarl bilgileri topladigini tespit etmistir.

Sorusturmaya konu olan bu davraniglar: hem
rekabeti sinirlayici anlagsmalari yasaklayan 101.
madde hem de hakim durumun kotaye kullaniimasini
duzenleyen 102. madde kapsaminda incelenecektir.
(Avrupa Komisyonu Karari - 17.07.2019, AT.40462)

18 NAZALI GUNDEM

Investigation Against AMAZON

The European Commission (‘the Commission’)
initiated an antitrust investigation against the
e-commerce giant, Amazon, for collecting sensitive
data from third party transactions that use the
platform as a marketplace.

Amazon's serves as a marketplace for independent
retailers besides selling products directly on the
platform. Therefore, its business model is two-
sided. Commission's preliminary findings unveils
that Amazon collects sensitive data formed on the
platform through the transactions of third-party
sellers.

Amazon's behavior will be assessed with respect to
both Article 101 of the Treaty on the Functioning of
the European Union (anticompetitive agreements
between companies) and Articles 102 TFEU (abuse of
a dominant position). (European Commission Decision
- Case No. AT.40462)
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Enerji

Dogalgaz i¢ Tesisat Sorusturmasi

Rekabet Kurumu ayelerinin satig fiyatini tespit
ederek rekabet kurallarini ihlal ettigi iddiasiyla
Van Dogalgaz ve Mekanik Tesisat Firmalari
Mesleki Dayanisma Dernegi hakkinda sorusturma
acllmasina karar verdi. (Rekabet Kurulu Karari -
20.06.2019, 19-22/339-M)

LOTOS'UN PKN ORLEN Tarafindan Devralinmasi

Avrupa Komisyonu, Polonya merkezli dikey
butlnlesik akaryakit ve gaz sirketleri, Grupa Lotos
ve PKN Orlen arasinda gergeklesen devralma
islemini nihai incelemeye aldi. Komisyon PKN
Orlen'nin Grupa Lotos'u devraldigi s6z konusu
islemin gerceklesmesi halinde;

» Akaryakit toptan satisi acisindan (gerek
rafineriden tedarik gerek toptancilar arasi
ticaret), Polonya'da rafineri sahibi yalnizca 2
tesebbls bulunmasi ve bunlarin islem taraflar
olmasli nedeniyle, pazarda neredeyse tekel
yapisinin ortaya cikacagl; tedarik acisindan
tek alternatif olan ithalatin; depolama, altyapi
ve regulasyon gibi kisitlar nedeniyle etkin bir
rekabet unsuru olarak degerlendirilemeyecegi,
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Energy

Investigation Against Price Fixing at Natural Gas
Installation Activities

Turkish Competition Authority (‘TCA") initiated an
antitrust investigation against "Van Dogalgaz ve
Mekanik Tesisat FirmalariMesleki Dayanisma Dernegi’,
a local association of undertakings doing interior
installation business for natural gas connection, for
imposing fixed service price on its members. (TCA
Decision - 20.06.2019, 19-22/339-M)

Acquisition of LOTOS by PKN ORLEN

The European Commission (“the Commission’) has
opened an in-depth investigation for the planned
acquisition of Grupa Lotos by PKN Orlen, the
Poland-based and vertically integrated fuel and gas
companies.

Commission's competition concerns are as such:

» Regarding the wholesale supply of fuels (both
from the refinery and inter-wholesaler trade),
a monopoly will be formed in the market after
the transaction as the parties are the only 2
undertakings in refinery business in Poland.
The only supply alternative is importing fuel,
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Jet yakitinin toptan satigi agisindan, islem
sonras! olusan yapinin, Polonya ve Estonya'da
tek tedarikgi, Cekya'da ise pazar lideri
konumuna gelecedi,

Akaryakit perakende satisi agisindan, PKN
Orlen'in kendisine en yakin rakibini devralmis
olacadi ve yeni olusan yapinin en yakin rakibinin
neredeyse 4 katl buyukligunde olacagindan
pazarda rekabetin onemli 6lglde azalacag,

Jet yakitinin perakende satisi agisindan, yeni
yapinin ¢ok sayida havalimaninda tek satici
konumuna gelecedi,

Ikincil Urtinler (zift, yad) acisindan, PKN Orlen'in
Polonya, Cekya, Litvanya, Slovakia, Letonya,
Slovakya ve Estonya'daki pazar guictnde onemli
Olcude artis gerceklesecedi,

Taraflarin Polonya'da sahip oldugu depolama
kapasiteleri nedeniyle islem sonrasinda zorunlu
depolama hizmetleri pazarinda rekabetgi
endiselerin ortaya cikacagi,

Hem alt hem Ust pazarda faaliyet gosteren
taraflar arasindaki bu islem sonucunda alt
pazarlardaki rakiplerin Grine erigimlerinde
onemli sorunlar yasayabilecedi ve pazar disina
cikabileceqi

yonundeki ilk bulgulara istinaden islemi nihai
incelemeye almistir. Komisyon'un Aralik ortasinda
nihai kararini vermesi beklenmektedir. (Avrupa
Komisyonu Karari - M.9014)
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but it is limited due to significant barriers
such as lack of storage and infrastructure and,
restrictive regulations,

Regarding the wholesale supply of jet fuel, the
new entity will be the market leader in the
Czechia and the only supplier in the Poland and
Estonia.

Regarding the retail supply of fuel, the
transaction is expected to lessen the
competition as two largest market players
merge and the new entity will be four times
larger than the closest competitor,

Regarding the retail supply of jet fuel, the new
entity will be the only seller of most of the
airports.

As for the by-products (tar, oil, PKN Orlen's
market power is expected to increase in Poland,
Czechia, Lithuania, Slovakia, Latvia and Estonia,

In addition, competition concerns regarding the
provision of mandatory storage services will
arise since PKN Orlen and Grupa Lotos account
for a large share of the storage available in
Poland,

And finally, the competitors in the downstream
markets could be pushed out of the market by

stopping supply.

Above mentioned concerns resulted in the second
phase investigation of the transaction. The
Commission is expected to take its final decision
in mid-December. (European Commission Decision
- M.9014)
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Esgaz Onarastirmasi

ESGAZ'n dogalgaz tesisati sigortasi islemlerini
kendi bunyesindeki KA Sigorta'ya yonlendirmek
suretiyle diger sigorta sirketlerini disladigi ve bu
sekilde 4054 sayili Kanun'un 6. maddesi kapsaminda
hakim durumunu kotlye kullandigr iddiasinin
incelendigi yakin tarihli bu 6narastirma sonucunda
Rekabet Kurulu, 9/3 kapsaminda tesebbise goris
gonderiimesine ve sorusturma agiimasina gerek
olmadigina karar vermigtir.

Kararda oncelikle ESGAZ'In Eskisehir ili dogalgaz
dagitim hizmetleri pazarinda hakim durumda
oldugu tespit edilmis ve ardindan iddia konusu
davraniglara iliskin olarak, bu davranislarin
‘4054 sayili Kanun'un 6. maddesi kapsaminda
bir kotuye kullanma ve dolayisiyla ihlal olarak
nitelendirilebilecegi" degerlendirmesi yapimistir.
Bu ifadeyle Kurul, Komisyon uygulamasina benzer
bir sekilde, kesin bir ihlal tespiti yapmamis ancak
ihlal sUphesini ortaya koymustur.

Ote yandan karar incelendiginde, tesebbiisin
Onarastirma surecinde, davranisin niteligi  ve
etkisine iliskin Kuruma sozlu ve yazili bilgi verdigi
ve bu bilgilerle birlikte Kurum'un olasl rekabetgi
endiselerine karsilik gelecek kapsamli bir ¢ozim
ve taahhut seti sundugu ve bunlari hayata gegirdigi
anlasiimaktadir,

Bu taahhlt paketini dikkate alan Kurul, kararin 73.
ve 77. paragraflarinda;

» Dosyada anti-rekabetgi etkinin dogdugu pazar
olan dogalgaz i¢ tesisat sigortalari pazarinin
oldukega kucUk bir pazar oldugu,

» Acentelerin  s6z konusu bu pazardaki
faaliyetlerinin, tim faaliyetleri igerisinde sinirli
bir yere sahip oldugu,

» Bu pazarin tum sigortacilik pazarindaki payinin
da sinirli oldugu,

» Dolayisiyla dosya konusu davranisin rekabet
karsiti etkisinin de sinirli oldugu,
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Preliminary Investigation Against Esgaz

Turkish Competition Authority (“TCA") completed
a preliminary investigation against ESGAZ based
on the claims that abusing its market dominance.
The most recent TCA practice of Article 9, is the
ESGAZ case, where TCA closed the case at the
end of preliminary investigation, having received
from the undertaking, a proposal of commitments
addressing the competition concerns.

ESGAZ has a dominant position in the local gas
supply market as the incumbent gas supplier of
the city of Eskisehir and was claimed to be favoring
one of its sister companies, KA Insurance Company,
for natural gas installation insurance activities and
excluding rival insurance firms from this market.
Upon the initial findings of the Authority during the
preliminary investigation, ESGAZ proposed and put
into practice a set of behaviors to terminate the
possible violations and repair the potential harm to
some extent. Specifically, ESGAZ;

» modified the software that was directing
consumers to KA Insurance as the default
insurance company,
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» Tesebbustn pazardaki rekabetgi yapinin
tesisi igin birtakim yaziimsal tedbirleri hayata

gecirdigi,

» Tesebbusun rekabet karsiti etkilerin azalmasina
hizmet edecek sekilde, Kurul tarafindan gerekli
goruldugu takdirde tim ic tesisat firmalarina
istedikleriacentadan police yaptirabileceklerine
dair yazi gondermeyi taahhut ettig,

hususlarini  dile getirmis ve bu gerekgelere
dayanarak;  sorusturma  aclimasina  gerek
olmadigina, tesebblsun tim i¢ tesisat firmalarina
istedikleri acenteden police yaptirabileceklerine
dair yazi gondermesine, ayrica EPDK'ye gorus
gonderilmesine karar vermistir.

Goraldugu uzere Kurul, “etkinin smirli olmasi”,
“pazarin kigik olmasi” ve “tesebbisin telafi edici
taahhiitler sunmasi'na istinaden 9/3 uygulamasi
gerceklestirmistir. Bu noktada oOzellikle kararin
71. paragrafinda Danigtay 13. Dairesi'nin Burdur
Dershaneler kararina dayanilarak;

‘Onarastirma asamasinda ihlal olusturmast muhtemel
olan tim hususlar tespit ediimis olmakla birlikte,
ihlalin - sorusturma  aglimasini gerektirmeyecek
olcude hafif olmasi ve/veya sorusturma aglimadan
da ihlalin tim etkileriyle ortadan kaldirlabilecegi
ya da ihlalin tim etkileriyle sona erdirilmis ve anti-
rekabetci zararin telafi edilmis olmasi veya yapisal
engeller ve yasal duzenlemeler nedeniyle rekabete
tam olarak aglimamig pazarlarda ihlal olusturabilecek
davranislarin saptanmasi halinde, Kurulun sorusturma
acmaksizin diger tedbirlere basvurma yetkisinin
bulundugu.

yoninde vyapilan degerlendirme, Kurulun 9/3
uygulamasina bakis acisini net bir sekilde ortaya
koymasi bakimindan dikkate degerdir.

(Rekabet Kurulu Karari - 04.04.2019, 19-14/189-85)
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» added a clear warning to the software
screen informing users that physical copies
of insurance policies are also welcome and
consumers are not forced to make online
insurance,

» committed to send official letters and to inform
all consumers that any insurance company is
always acceptable for natural gas connection

» declared that it is ready for further actions
imposed by the Authority.

Based on these steps taken, TCA implemented
Article 9 of the Act and terminated the case at
the end of the preliminary investigation without an
infringement decision. The Authority considered,
‘commitments of the undertaking, limited effect of
the investigated conduct and small market size" as
the ground for this decision.

As a result, compared to previous implementations,
ESGAZ case is remarkable for getting closer to the
European Commission's commitment decisions.

(TCA Decision - 04.04.2019, 19-14/189-85)
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QUALCOMM Yikici Fiyatlama Cezasi

Avrupa Komisyonu, yikici fiyatlama yaparak
hakim durumunu katiye kullandigi gerekcesiyle

Qualcomm'u 242 milyon Euro para cezasina garptirdi.

Sorusturma, Qualcomm’un chipset (yonga seti)
pazarinda yikicl fiyatlama yaparak rakibi konumunda
bulunan Icera'yl pazar disina ¢ikarmasina yonelik
olarak yaratalmuastar.

Sorusturmaya konu olan 3G ana bant chipsetler,
mobil cihazlarin internete baglanabilmesi igin
gerekli olan ana 6gelerdir. Qualcomm'un 2009-201
yillari arasinda dinyada hlcresel chipset pazarinda
en yakin rakibinin neredeyse 3 kati pazar payina
sahip oldugu ve hakim durumda bulundugu tespit
edilmistir. Komisyon chipset pazarinin 6zellikle

fikri mulkiyet haklari ve yuksek yatirim maliyeleri
nedeniyle 6nemli giris engelleriyle korunan bir pazar
niteliginde oldugunu degerlendirmistir.

Sorusturmada;

» Qualcomm'un 3 farkli chipset satisinda, stratejik
oneme sahip 2 musteri olan Huawei ve ZTE'ye
2009-2011 yillar1 arasinda maliyet alti satis

yaptigi,
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Electronic
Communication

Investigation Against Qualcomm

The European Commission (“the Commission’) has
fined Qualcomm for abusing its market dominance
by predatory pricing. The Commission investigated
the claims that Qualcomm'’s pricing behavior during
2009-2011 was predatory and forced Icera out of
market.

Baseband chipsets are key components for mobile
devices to connect internet. Qualcomm held a
dominant position in this market with high market
shares that is almost three times of its closest
competitor between 2009-2011. Chipset market
had high market entry barriers such as intellectual
property rights and high initial investment costs.

The Commission found and elaborated that:

» Qualcomm priced chipsets below cost between
2009-2011 to Huawei and ZTE, two strategically
important customers,

» Qualcomm aimed to eliminate Icera from the
market,

» Qualcomm's below-cost pricing had negative
impact on Icera’s business,
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» Qualcomm'un Icera'yl pazar digina itmek
amaclyla hareket ettigi,

» Qualcomm’un fiyat distrmesinin Icera'nin
pazardaki faaliyetlerini zorlastirdigi Nitekim
Icera 2015 itibariyle hicresel chipset pazarindan
cikmistir),

» DUsuk fiyatlamanin Qualcomm'a herhangi bir
etkinlik saglamadig,

»  Bu uygulamanin rakiplerin rekabetini engelledigi,
»  Inovasyonun olumsuz etkilendigi,
» Tuketici tercihlerinin olumsuz etkilendigi

yonunde tespit ve degerlendirmeler yapilarak
Qualcomm’un hakim durumunu koétaye kullandigi
sonucuna ulasiimistir. Komisyon, ihlalin sure ve
agirhgini da goz onane alarak, Qualcomm'un 2018
yili cirosunun %1.27si oraninda olmak Uzere €
242.042.000 ceza vermigtir.

Bu ceza Qualcomm'un Avrupa Komisyonu'ndan
aldigi ilk rekabet cezasi degildir. Komisyon chipset
pazarlarina iliskin olarak, Ocak 2018'de Qualcomm’a
diglayici uygulamalar yoluyla hakim durumunu
kotlye kullandigi gerekcesiyle 997 milyon Euro
ceza vermisti. Bu karar Qualcomm'un, 2011'de Apple
ile LTE chipset satisint minhasir hale getiren bir
sOzlesme yapmasi ve bu s6zlesme geredi, Iphone
ve Ipad'lerde kullanilan chipsetlerin alimini yalnizca
Qualcomm’dan yapmasi sartina bagli olarak Apple‘a
onemli 6demeler 6ngérmesi nedeniyle alinmisti. S6z
konusu sozlesme 2016 yili sonuna kadar uzatilmigstl.
Dolayisiyla Apple'in chipset alimlari bakimindan rakip
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» Qualcomm's below-cost pricing did not provide
any efficiencies,

» Qualcomm's conducts had a significant
detrimental  anti-competitive  impact  on
competition of baseband chipset market,

» Qualcomm's behavior had a significant
detrimental impact on innovation in chipset
market,

» Qualcomm's behavior reduced consumer choice.

Based on these findings, the Commission fined
Qualcomm € 242.042.000 amounting to 1.27% of
firms' turnover in 2018. In determining the amount
of the fine, Commission considered the duration and
gravity of the infringement.

Indeed, this is not the first case Qualcomm is fined
by Commission for antitrust infringement. The
Commission fined Qualcomm 997 million Euro in
January 2018, for abusing its market dominance in
LTE baseband chipsets by preventing competition
on merits. Qualcomm was specifically fined for the
signing agreement with Apple and committing to
make significant payments to Apple on the condition
that the company would exclusively use Qualcomm
chipsets in its "iPhone" and "iPad" devices. The
agreement was extended until the end of 2016.
Therefore, Apple was facing with significant switching
costs if it decided to supply from Intel, the main rival.
Towards the end of 2016 however, Apple started to
switch to Intel, as switching costs lessened. It was
clear that Qualcomm's practices by means of the
agreement, prevented rivals to enter the market for
long years.
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urtnlere gegmesinin éntnde buyuk gegis maliyetleri
bulunmaktaydi. 2016 yili sonuna dodru, s6zlesme
stresinin dolmasiyla birlikte Apple alimlarini

Intel'e kaydirmaya basladi. Ancak Qualcomm'un
sorusturmaya konu olan uygulamasi nedeniyle Intel
ve diger rakiplerin uzunca bir sre boyunca pazara
girisi engellendi.

Bu kararla es zamanli olarak Broadcom'un
Qualcomm'u devralmak amaciyla 2018 yili baslarinda
yaptidi girisimler, konu henuz rekabet otoritelerinin
inceleme surecine girmeden, Amerikan hikimeti
tarafindan siyasi bir kararla bloke edilmisti.

Diger yandan Avrupa Komisyonu, chipset pazarinda
bir stire 6nce de Broadcom hakkinda rakipleri
diglamaya ve pazar disina gikarmaya yonelik
uygulamalari nedeniyle sorusturma bagslatmigti.
Broadcom cesitli alanlarda (6zellikle TV ve modem)
kullanilan chipsetlerin dreticisi olarak, dinyanin

en blyUk entegre devre Ureticisi konumunda
bulunmaktadir. Bu sorusturma Broadcom'un;

» Munhasir satin alma kosullarr,

» Munhasir alim ya da asgari alim sarti taslyan
indirim ve benzer uygulamalar,

»  Uriin baglama uygulamalar,

»  Rakip trtnlere yonelik teknik uyumsuzluklar,

» Dislayici fikri mulkiyet stratejileri

seklindeki davraniglari nedeniyle agiimigti.
Komisyon bu davraniglarin pazarlarda dogurmasi
muhtemel ve telafisi mimkan olmayan zararlar
nedeniyle Broadcom'a yonelik gegici tedbir karari da
ongormasta.

Sonug olarak, global dlgekte oldukga konsolide olan
chipset pazari cesitli sekillerde rekabet hukukuna
konu olmaya devam etmektedir. (Avrupa Komisyonu
Karari - AT.40608)
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Concurrently, Broadcom's proposed acquisition of
Qualcomm in early 2018, was blocked poalitically by the
US government, before any formal antitrust review.

On the other hand, the Commission has opened
another investigation in June 2018 against another
market player, Broadcom, for similar antitrust
concerns. The investigation was opened to evaluate
whether Broadcom was restricting competition
through exclusivity practices with regards to TV
and modem chipsets markets. The investigation is
expected to assess;

»  Exclusive purchasing obligations,

» Rebates or other advantages conditioned on
exclusivity or minimum purchase requirements,

» Bundling,
» Interoperability problems against rival products,
» Abusive intellectual property strategies.

Commission imposed interim measures against
these practices to prevent irreparable damages until
the final decision.

To conclude, chipset market is recently under close
antitrust scrutiny. (European Commission Decision -
AT40608)
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Rakiplerarasi Pasif Sebeke Paylasimi Anlagmasina
Muafiyet

Rekabet Kurumu tarafindan, Vodafone
Telekominikasyon A.S. (*Vodafone'), TT Moabil iletisim
Hizmetleri AS. (‘TT Mobil") ve Turkcell iletisim
Hizmetleri AS. (“Turkcell) arasinda imzalanan
“rakipler arasinda pasif sebeke paylasimi"na yonelik
“TT Mobil-Vodafone-Turkcell Tesis Konsolidasyonu
isbirligi Sozlesmesi'ne (“Sozlesme”) 5 yil sireyle
bireysel muafiyet tanind.

Kararda s6z konusunu isbirliginin, rakipler arasinda
altyapiisletmeciligi faaliyeti bakimindan koordinasyon
dogurmariskioldugu, bu nedenle 4054 sayili Rekabetin
Korunmasi Hakkinda Kanun'un (Kanun) 4. maddesi
kapsamina girdigi belirlenmis ve 5. madde uyarinca
bireysel muafiyet degerlendirmesi yapilmistir.

Ik olarak pasif sebeke paylasimi sayesinde;
gerceklesen ve gerceklesmesi planlanan tasarruf
oranlari bakimindan ciddi bir kazanim saglanacagl,
cevresel duzenlemelere katki saglanacagi, karar
alma surecinin kisalacagl belirlenmis ve boylelikle
etkinlik kazaniminin mevcut oldugu tespit edilmistir.

lkinci olarak tiketicinin yarar saglamasi kosulunda;
hizmet sunumuna odaklanilmasl, kapsama kalitesinin
artmasl, gevresel olarak olumlu sonuglar dogurmasi
gibi nedenlerle bu sartin da saglandigl kanisina
varilmistir.
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Individual Exemption for Network Sharing
Agreement

Turkish Competition Authority (“TCA’) granted a 5
years individual exemption for the “Cooperation of
Facility Consolidation Agreement” (“Agreement”)
which is about “sharing passive network" between
Vodafone Telekomiinikasyon AS. (‘Vodafone’), TT
Mobil iletisim Hizmetleri A.S. (“TT Mobil") and Turkcell
lletisim Hizmetleri A.S. (“Turkcell’).

TCA determined that the mentioned cooperation
may create coordination among the competitors in
infrastructure management business, and therefore,
it was within the scope of Article 4 of the Law No.
4054 (The Act on The Protection of Competition).
An individual exemption assessment was made in
accordance with Article 5 of the Act.

First, regarding efficiency gains; it is determined that
significant savings will be achieved in terms of actual
and planned savings, environmental contribution
will be achieved, decision-making process will
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Uclinci olarak Sozlesme'nin, altyapl hizmetleri
pazarinin yaninda toptan ve perakende duzeylerindeki
hizmet pazarlarindaki rekabeti nasil etkiledigi
degerlendirilmistir. Pazarda gelir dagilimi incelenmis,
her ne kadar en yuksek gelir data geliri olsa da,
3 sirketin gelir kalemlerinde farklilasma oldugu
gortlmastar. Pazarda hem yapisal hem hukuki ciddi
giris engellerinin oldugu belirtilmistir. Sozlesme;
bilgi degisimi, maliyetlerin benzesmesi, yer sahipleri
karsisinda artan alim gucu ve kiralama hususunda
birlikte hareket etme ve onalim hakki konularinda
rekabetci endiseler yaratmigsa da taraflarca yapilan
aciklamalar 1s1ginda bu endiseler ortadan kalkmistir.

Son olarak ise rekabetin gerekli olandan [Kanun'un
5. maddesinin (a) ve (b) bentleri icin] daha fazla
kisitlanip  kisitlanmadigi ~ degerlendirilmis  ve
Sozlesme'nin bu kosulu da yerine getirdigine karar
verilmigtir. Soézlesme geregince taraflar, 5 yillik
sozlesme suresinin bitiminden 6 ay once isbirligine
devam edip etmediklerine tekrar karar vereceklerdir.
Bu cercevede Kurul, bahsi gecen vyatay isbirligi
sozlesmesine byil streyle bireysel muafiyet tanimigtir.
(Rekabet Kurulu Karari - 11.04.2019, 19-15/203-90)
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be shortened and creating efficiency have been
determined.

Second, regarding consumer's benefits; TCA
concluded that the agreement will bring quality
service delivery, increase the coverage, and bring
positive environmental effects.

Third, the Agreement raised competition concerns
such as information exchange, cost similarity,
increased purchasing power and acting together
about renting and preemptive rights. But all these
concerns were addressed by the parties.

Finally, it was assessed whether competition
was further restricted more than necessary.
TCA determined that the Agreement fulfilled this
requirement as the parties shall re-decide whether
they continue to cooperate, 6 months before the end
of the 5-year contract period.

TCA granted individual exemption to this horizontal
cooperation agreement for 5 years. (TCA Decision -
11.04.2019, 19-15/203-90)
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02 CZ, CETIN ve T-MOBILE CZ'NiN Aralarindaki Ag
Paylasim Sozlesmesine Yonelik Sorusturma

Avrupa Komisyonu ("Komisyon"), Cek Cumhuriyetinde
cep telefonu operatéru olan 02 CZ, T-Mobile CZ ve
02 CZ ile ayni ekonomik butunluk icerisinde yer
akan telekom altyapi saglayicisi CETIN'in, aralarinda
akdettikleri ag paylasim sézlesmesinin rekabeti
kisitladigi ve inovasyonu engelledidi iddialarina yonelik
olarak 25.10.2016 tarihinde baslattigi sorusturmada,
taraflara sorusturma raporunu gonderdi.

02 CZ/CETIN ve T-Mobile, 3 oyuncunun (02 CZz/
CETIN, T-Mobile ve Vodafone) faaliyet gosterdigi ve
oldukga yogunlasmis bir pazar ozelligi gosteren Cek
Cumhuriyeti mobil telefon pazarinda, en buyuk 2
oyuncu konumundadir. 2 sirketin toplam pazar payl,
pazarin yaklasik %75'ini olugturmaktadir.

Avrupa Komisyonu;

» Cek Cumhuriyetinde mobil telefon pazarinin,
yalnizca 3 oyuncuyla oldukca yogunlasmis bir
pazar Ozelligi gosterdigi,

» Anlagma taraflari olan 02 CZ/CETIN ve T-Mobile'in
pazarin blyuk bolimine (yaklasik %75'ine) hakim
oldugu,

» Anlasma tarafi olmayan Vodafone'un pazarda
etkili bir varlik géstermedidi,

» A§ paylasim sozlesmeleri, cogu durumda
etkinligi artirici olarak kabul edilmekle birlikte bu
dosyadaki taraflar arasindaki isbirliginin rekabeti
kisitlayici etkiler ortaya cikardigl,

» 02 CZ/CETIN ile T-Mobile CZ'nin 2011 yilinda
aralarinda akdettikleriag paylasim sézlesmesinin,
Prag ve Brno harig tim Cek Cumhuriyetinde

teknoloji gruplarinin tamami bakimindan ntfusun
yaklasik %85'ini kapsadigi,

» S0z konusu ag paylasim sozlesmesinin AB
Rekabet Kurallarini ihlal ettigi

sonucuna ulasmis ve 7.8.2019 tarihinde taraflara
sorusturma  raporunu  gondermistir.  [Avrupa
Komisyonu Karari - No. 40305)
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Investigation Against 02 CZ, CETIN and T-MOBILE CZ
for the Network Sharing Agreement

The European Commission (‘the Commission’) sent
Statement of Objections to Czech mobile operators
02 CZ/CETIN (single economic unit) and T-Mobile for
violating antitrust rules by signing a network sharing
agreement. Commission opened the investigation in
2510.2016.

02 CZ/CETIN and T-Mobile are 2 major operators in
the highly concentrated Czech mobile market. Total
market share of 2 companies is approximately 75%
of market. The Commission sent Statement of
Objections to parties on 7.8.2019 and had come to the
preliminary conclusion that;

» Czech mobile market is highly concentrated with
only three mobile network operators (02 CZ/
CETIN, T-Mobile and Vodafone),

» The parties to the network sharing agreement
(02 CZ/CETIN and T-Mobile) dominates the market
by the market share of approximately 75%,

» In most cases, cooperation agreements for
network sharing bring efficiencies but in this
particular case, the agreement is likely to remove
the incentives for mobile operators to improve
their networks and services, that induces
competition concerns of the Commission.

» The agreement between 02 CZ/CETIN and
T-Mobile CZ which was signed in 2011, covered all
mobile technologies and the entire territory of
Czechia with the exception of Prague and Brno,
thus amounting to almost 85% of the population,

and therefore, the network sharing agreements
was breaching the EU competition rules. (European
Commission Decision - No. 40305)
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Ankara 2. idare Mahkemesi'nin 12 Banka Kararina
lligkin Direnme Karari

Ankara 2. idare Mahkemesi, Danistay 13. Dairesi
tarafindan karar dizeltme asamasinda bozulan
Rekabet Kurumu'nun 12 banka kararina iligkin olarak,
25.07.2019 tarihinde direnme karari almistir. idare
Mahkemesi delilleri tekrar degerlendirerek;

» Belgelerle tespit edilen uzlasmanin bankalar
arasinda kredi, kredi karti ve mevduat
hizmetlerine iligkin oldugu,

» Bu uzlasmanin ortak planinin  kredi, kredi
karti ve mevduat hizmetlerine iliskin fiyatlarin
koordinasyon halinde belirlenmesi amaci tasidig,

» Genel Mudar ve Genel Mudar Yardimcilari
duzeyinde fiyat tespitine yénelik ortak bir plan
olusturuldugu,

» Belirlenen Ucretlerin uygulamaya konuldugu,

» Eylemlerin ayri birer uzlasma ve buna bagh ayri
birer ihlal dedil, 12 bankanin da dahil oldugu
uzlasinin bir parcasi olarak ayni ihlal icerisinde
degerlendirilmesi gerektigi

sonuglarina ulagmistir.
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Banking

Insistence Decision of Ankara 2nd Administrative
Court For Tca's Banking Case

The Ankara 2nd Administrative Court took a decision
of insistence on 25.07.2019 against State Council's
decision that annulled Turkish Competition Authority’s
banking case. The Court re-evaluated evidences and
reached the following conclusions:

» The undertakings agreed on credits, credit cards
and deposit services of banks

» The agreed plan is fixing the prices of credits,
credit cards and deposit services of banks

» The agreement is reached by general managers
and deputy general managers.

» The agreement was taken into practice.

» Actions should be considered within the same
single violation as part of a consensus including
12 banks, not separate violations.
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Bilindigi Uzere, toplamda verilmis olan en yuksek
ceza miktarina sahip olan 12 bankaya iliskin 2013
yilina ait Rekabet Kurulu karari, yakin tarihte
karar dizeltme asamasinda Danistay 13. Dairesi
tarafindan 11 banka lehine bozulmustu. Bozmaya
konu Kurul karari mevduat, kredi ve kredi karti
hizmetlerinde 12 bankanin anlasma yoluyla uyumlu
hareket ederek rekabet ihlali gerceklestirdiklerine
iliskindi. Danigtay 13. Dairesi, “devam eden tek bir
ihlal yaklasiminda bulunmasi gereken kosullarin
dosya bazinda bulunmadigi ve her ihlal taranin her
pazarda her banka igin ayri ayri degerlendirilmesi
gerekmesine ragmen tim bankalar igin her pazarda
batlnsel, tek bir degerlendirme yapiimis oldugu’ndan
hareketle, s6z konusu karara iliskin olarak, Ankara 2.
idare Mahkemesinin iptal isteminin reddi yolundaki
karari bozarak yeniden degerlendirilmesi icin idare
Mahkemesi'ne geri géndermisti.

idare mahkemesi direnme gerekcesinde devam eden
tek bir ihlal yaklasiminin Rekabet Kurumu tarafindan
hukuka uygun bir sekilde kullanildigini degerlendirdi.
Yerel mahkeme kararinda, bankalarin ortak bir plan
dahilinde hareket ettigi sonucuna ulasiimasi gerektigi
belirtilmis, ornedin kamu mevduatlari konusunda
kamu bankalarinin eylemlerinin dahi bu ortak plan
cercevesinde gerceklestidi kabul edilmigtir.

Ankara 2. idare Mahkemesinin direnme kararina
karsi Danistay Idari Dava Daireleri Kuruluna
temyiz bagvurusu yapilabilmektedir. (Ankara 2.
idare Mahkemesi Karari - 29.07.2019, E.2019/1108,
K.2019/1460)
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The landmark 2013 decision of TCA was against 12
leading banks was annulled by 13th Chamber of
the Council of State in 2018. The annulled decision
was fining 12 banks for violation of antitrust rules
competition by cooperating in deposit, credit and
credit card services. The annulment decision of 13th
Chamber of State Council was based on the reasoning
that the TCA decision does not demonstrate the
conditions for a single continuous violation so each
violation had to be assessed with respect to each
bank. Hence State Council reversed the decision of
the 2nd Administrative Court to reject the request for
annulment and sent it back to the local court for re-
evaluation.

The Administrative Court insisted on its first ruling. In
justification of insistence, the Court declared that a
single continuous violation exists as a result of joint
plan in the TCA case.

An appeal can be lodged to State Council against
the insistence decision of Ankara 2nd Administrative
Court's. (Ankara 2nd Administrative Court's Decision -
29.07.2019, E.2019/1109, K.2019/1460)
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BKM Express Muafiyetinin Geri Alinmasi

Rekabet Kurulu, Bankalar ArasiKart MerkeziA.S.nin
("BKM") dijital clizdan hizmeti olan BKM Express
uygulamasina 2016 yilinda vermis oldugu oldugu
stresiz bireysel muafiyeti geri alarak bahsi gegen
hizmetin gerekgeli kararin tebliginden itibaren 60
gun icinde sonlandirilimasina karar verdi.

Kararda, 08.06.2017 tarih ve 17-19/294-130 sayili
kararla kredi karti takas komisyon oraninin gesitli
esaslara gore belirlenmesi uygulamasina yonelik
taninmig olan 3 yil ve 26.02.2015 tarih ve 15-09/129-
58 sayill karari ile banka kartlarina iligkin ortak
takas komisyonu orani belirlenmesine yonelik
5 yil slreli bireysel muafiyetler icin ise yeniden
basvuru yapiimasi gerektidine karar verildi.

Cok sayida bankanin ortak dijital clzdan hizmeti
olan BKM Express uygulamasi, 4054 sayili
Rekabetin Korunmasi Hakkinda Kanun'un ("Kanun’)
5. maddesindeki bireysel muafiyet kosullari
acisindan detayl bir sekilde degerlendirilmistir.
Bu degerlendirmeler onemine binaen asagida
0zetlenmistir:

a) Ekonomik veya Teknik Gelismenin Saglanmasi:
BKM tarafindan sunulan bu hizmetin diger 6deme
hizmetlerinden farkli ve teknik gelisme olarak
nitelendirilebilecek dzellikleri bulunsa da, bunlarin
bankalar tarafindan saglanan entegrasyonun
diger odeme kuruluslarinca saglanamamasindan

Revocation Decision for BKM Express Exemption

Turkish Competition Authority [('TCA’) revoked
the individual exemption granted in 2016 to BKM
Express, the joint digital wallet service of 13 leading
banks, operated by The Interbank Card Center
(BKM). TCA also mandated the termination of this
application in 60 days after declaration of justified
decision. This is a landmark antitrust intervention
of Turkish antitrust watchdog, addressing the
rising competition concerns in the newly emerging
fintech markets in order to ensure a competitive
market structure and pave the way for innovative
fintech startups to enter the market and operate
effectively.

TCA evaluated the business model and operations of
BKM Express in detail with respect to requirements
of individual exemption set out in the Article 5 of
the Turkish Competition Act. Accordingly, any
agreement between competing undertakings can
be exempted from the sanctions in case they
fulfill the terms; (a) ensure new developments
and improvements, or economic or technical
development, (b) create consumer benefit, (c) do
not eliminate competition in a significant part of

"BKM is a joint venture established by 13 public and private Turkish banks in 1990, for the purpose of dealing with common problems
and developing the rules and standards of credit and debit cards in Turkey.
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kaynaklandigr  gorusune varilmigtir.  Hizmeti
farklilastiran 3 6zellik ayribasliklarda incelenmistir:

» Kartin sadece ilk 6 ve son 4 hanesinin
paylasiimasi,

» Otomatik son kullanma tarihi guncelleme,
» BKM Express'e 0zgu SMS-0TP.

Bu (¢ ozelligin timdndn bankalar tarafindan
saglanan entegrasyondan kaynaklandigl, kalan
bilgilerin (SKT ve kalan haneler] bankalardan
temin edildigi, SMS-0TP hizmetinin ise yine BKM
tarafindan 3D Secure uygulamasina esdeger kabul
edilmesiyle islerlik kazandigi tespit edilmistir.
Burada ayrica belirtmek gerekir ki, diger 6deme
kuruluslart SMS dogrulamasi kullandiginda 3D
Secure esdegeri kabul edilmediginden; yasanan
herhangi bir aksaklk halinde bedel iadesi
bankadan degil ilgili kurulustan yapilmaktadir. Bu
cercevede BKM Express dzelinde bir ekonomik/
teknolojik gelismenin saglanmadigi, muafiyetin ilk
kosulunun yerine getirilmedigine karar verilmistir.

b) Tiketici Yararinin Saglanmasi: BKM tarafindan
tuketiciye saglanan vyararlar arasinda; kartsiz
islem yapilabilmesi, QR kod ile islem yapilabilmesi,
sisteme tanimli Kkartlar arasindan kolaylikla
secim yapilabilmesi ve baska kartlara para
transferi yapilabilmesi sayilmistir. Bu ozellikler
degerlendirildiginde, bunlarin  yalnizca BKM
Express hizmeti 06zelinde faydalar olmadigi,
diger dijital cuzdanlarin da sagladigl yararlar
olduklar tespit edilmistir. iddia edilen bir diger
tuketici faydasi ise tiketiciye hizmetin Ucretsiz
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the relevant market, (d) do limiting competition
more than what is compulsory for achieving the
goals. These assessments of the authority for
each term can be summarized as below:

a) Ensuring new developments and improvements,
or economic or technical development:

Though BKM Express provide various technical
improvements, these comes true as a result of
integration provided by member banks that cannot
be achieved by any single payment institution. TCA
focus on three improvements:

» Sharing only first 6 and last 4 number of the
credit cards,

» Updating expiration date automatically,

» Providing SMS- OTP which are special to BKM
Express.

TCA determined that these 3 improvements arise
from cooperation among banks and BKM has the
privilege to achieve any required information from
the member banks. SMS-OTP of BKM Express
is accepted as the equivalent of 3D secure but
SMS verification other payment institutions is
not accepted as so. That's why in case of any
problem, the related institution has to make the
refund. Therefore no economic or technological
development specific to BKM Express is found and
first condition of exemption is not fulfilled.
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sunulmasidir.  Ancak pazardaki diger dijital
cuzdanlar da ayni hizmeti Gcretsiz sunmaktadirlar.
Bu baslikta tUzerinde durulan bir baska konu ise
tuketicide bulunan, hizmetin “daha guvenli" oldugu
algisidir. Glveni dlcebilecek bir veri bulunmamakla
birlikte, tuketiciler Gzerinde olusan bu alginin
BKM'nin ¢ok bankali yapisindan kaynaklandig
gorasune varilmigtir.

¢) Piyasanin Onemli Bir Bélimiinde Rekabetin
Ortadan Kalkmamasi: Kurul tarafindan yapilan
incelemede; oncelikle BKM ortagl ve U(yesi
bankalar ile BKM arasinda bir rakiplik iliskisi
bulundugu, bu nedenle; her ne kadar Gye/ortak
bankalar, kendi dijital hizmetlerini sunabilecek
olsalar dahi, hem bu faaliyeti gerceklestirme
guddlerinin kuvvetli olmayacagl, hem de diger

bankalarin kartlarini kendi dijital cuzdanlarina
dahil etseler de BKM Express ile kendi dijital
cuzdan hizmetleri arasinda tuketicinin tercihine
bagl olacaklari ve rekabetgi stratejiler
gostermeyecekleri  belirtilmistir.  Ayrica, bu
faaliyete iliskin altyapi hizmetinin bankalar
tarafindan manhasiran BKM'ye saglanmasinin ise
pazara girisleri ciddi derecede zorlastirdigi ifade
edilmigtir. Kurul, BKM Express ile diger dijital
cuzdan hizmetlerini ayiran ozellikleri de 5 baglk

altinda degerlendirmistir:

» Bankalarla entegrasyon,

» Ucretlendirme,

» Uye isyeri entegrasyonu,

» Reklam ve kampanya butgesi,

» BKM'nin Yurtici Takas ve Hesaplasma Faaliyeti
("YTH") dahilinde edindigi avantajlar.
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b) Benefitting the consumer

BKM listed several consumer benefits such as; free
service, transactions without card, transactions
with QR Code, choosing easily between system-
defined cards and transferring money to other
cards. TCA determined that they are not specific
to BKM Express, since all other digital wallets
could provide these services. Another accentuated
point in the case is the consumer perception that
the service provided by BKM Express is safer. It is
inferred that there is no gauge for safety and this
perception arises from structure of BKM as joint
service of member banks

c) Not eliminating competition in a significant part
of the relevant market

BKM and the member banks are competing
undertakings in the market of digital payment
services. TCA determined that motivation of
member banks to compete will not be strong and
member banks will passively depend on consumer
choices without any active competitive behavior.
Besides banks provide infrastructure services
special to BKM that makes market entry difficult.
The Board focused on 5 points as difference
between BKM Express and other digital wallet
services:

» Integration with Banks,

» Charging,

» Integration of Card-acceptors,

» Budget of Advertisement and Campaign,

» Advantages gained over Domestic Exchange
and Calculation Activity ("DEA") for BKM
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Kurul cuzdan hizmeti sunan diger 0deme
kuruluslarinin ozellikle bankalararasi
entegrasyondan mahrum kalmasinin hem pazara
girisleri engelledigi hem de halihazirda mevcut
oyuncularin faaliyetlerini zorlastirdigi kanaatine
ulagmistir. Kararda; BKM'nin kar amaci gitmemesi
nedeniyle, zarar etmesine ragmen bu hizmete
devam edebildigi, Uye isyerlerine entegrasyonu
Ucretsiz saglayabildigi, farkli faaliyetler yuritmesi
nedeniyle; BKM markasina yatirim olarak yaptigi
reklam ve kampanyalardan BKM Express ¢zelinde
de fayda elde edebildigi, pazar guclne sahip oldugu
pazarlardan elde ettigi karla ¢apraz subvansiyon
yapabildigi, YTH kapsaminda bankalardan rekabete
duyarli hassas bilgiler elde edebildigi Uzerinde
durulmus ve tum bu gerekgelerle piyasanin 6nemli
bolumunde rekabetin ortadan kalktigi sonucuna
variimistir.

d) Rekabetin Zorunlu Olandan Fazla Kisitlanmamasi:
Kanun'un 5. maddesindeki “a" ve “b" bentlerinin
yerine getirilebilmesi igin gerekli olandan daha
fazla rekabetin kisitlanmamasi gerekmekteyse de
BKM Express'in s6z konusu bentlerdeki kosullari
yerine getiremedigi, ayrica BKM ve bankalar
arasindaki iliski nedeniyle, BKM Express hizmetinin
verilmesiyle birden cok alanda rekabetin
kisitlandigr degerlendirilmistir.

Kurul nihai olarak, BKM Express faaliyetine 2016
yilinda vermis oldugu bireysel muafiyeti (Rekabet
Kurulu Karari - 23.09.2016 16-31/525-236) geri alma
karari almis ve bu faaliyetin 60 gun igerisinde
sonlandiriimasina karar vermistir. (Rekabet Kurulu
Karari - 30.05.2019, 19-20/291-126)
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Other payment institutions are deprived of efficient
integration among banks and this causes market
entry barriers and also makes it difficult to compete
inthe market. BKM has the ability to cross-subsidize
this activity by the profits from markets where it
has a market power. BKM is able to reach strategic
information of member banks within the scope of
DEA. Based on these evaluations, TCA comes to
conclusion that competition had disappeared in the
large part of the market.

d) Not limiting competition more than what is
compulsory for achieving the goals:

[t is necessary not to limit competition more than
what is compulsory for achieving requirements
which are listed in Article 5 [sub-paragraphs (a) and
(b]] of the Act. As per the evaluations above, BKM
Express do not fulfill those requirements. Therefore,
the Authority determined that competition is
limited more than compulsory.

As a result, TCA found the joint digital wallet service
of banks anti-competitive and decided to revoke
the individual exemption given in 2016 (TCA Decision
- 23.09.2016 16-31/525-236) and mandate the
termination of this activity in 60 days (TCA Decision
- 30.05.2019, 19-20/291-126). This is a landmark
antitrust intervention to ensure competitive
structure of the fintech markets.
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Elektronik Bilet

BILETIX Sorusturmasi

Rekabet Kurumu, bilet fiyatlarina hizmet bedeli,

islem bedeli, kargo bedeli gibi isimler altinda ekstra
masraflar eklenmesi, organizatorlerle munhasir
sozlesmeler yapilmasi iddialarini degerlendirmek
Uzere Biletix hakkinda sorusturma acilmasina karar
verdi. (Rekabet Kurulu Karari - 20.06.2019, 19-22/341-M)

Biletix bu sorusturmadan énce de Kurul tarafindan
verilen bircok karara konu olmustu. Tarihsel olarak
incelendiginde:

1.15.7.2004 tarihli ve 04-47/614-151 sayili karar
(Onarastirma): 2004 yilinda Tickettiirk tarafindan
yaplilan sikayet Uzerine bagslatilan 6narastirmada;
Biletix'in online bilet satis ve dagitiminda hakim
durumda oldugu ve uzun dénemli minhasirlik iceren
sozlesmeler akdederek piyasaya girisleri engelledigi
iddiasI incelenmistir. Yapilan degerlendirme
sonucunda; Biletix'in ilk giren avantajini kullanarak
onemli 6lgude bir pazar payi elde etmis olmasina
ragmen, pazarin gelismeye agik yapisi goz onune
alinarak, Biletix'in hakim durumda olmadig
kanaatine varilmistir. Ayrica Biletix'in organizatérler
ile arasindaki iligki icerisinde herhangi bir riske
katlanma zorunlulugu olmamasi, toplam sayi ya da
hasilat Uzerinden bir yakimlultk altina girmemesi
ve bu iligkinin acentelik iligkisi olarak ortaya

cikmasi nedeniyle sorusturma agilmasina gerek
goralmemistir.
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Ticketing

Investigation Against BILETIX

Turkish Competition Authority (“TCA") initiated an
antitrust investigation against Biletix, the leading
ticketing firm in Turkey. TCA will investigate the
infringement claims that Biletix is adding highly
extra costs to ticket prices as handling fee,
transaction fee, shipping fee etc. and drawing up
exclusive agreements with organizers. (TCA Decision
- 20.06.2019, 19-22/341-M)

So far, TCA has carried out several cases against
Biletix. These cases will be discussed below,
chronologically:

1. 2004 TCA's Decision (Preliminary Inquiry): In 2004,
TCA examined in a preliminary investigation, the claim
that Biletix had a dominant position in online ticketing
market and blocked market entries by long-term
exclusivity provisions. TCA determined that although
Biletix has obtained a significant market share by
using first-comer advantage, this does not bring a
dominant position considering the market structure
which was open to enlarge. Furthermore, since Biletix
did not have to bear any risk in its relationship with
the agencies, it did not undertake any obligation over
the total sales volume or revenue, this relationship
emerges as an agency relationship which is not under
the scope of Article 4 of the Act no 4054. Finally, TCA
decided that there was no need to carry out any
further investigation.
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2.1.3.2007 tarihli ve 07-18/164-54 sayili karar (ilk
inceleme): 2007 yilinda yuaritlen ilk incelemede,
Biletix'in bilet fiyatlarinda fahis tutarlarda hizmet
bedeli, islem bedeli, kargo bedeli adi altinda fazladan
masraflar ekleyerek asiri fiyatlandirma yapip
yapmadigina iliskin iddialar incelenmistir. Bu iddialar
halihazirda yaratulmekte olan ve isbu duyuruya
konu olan yeni sorusturma kapsamindaki iddialarla
benzer niteliktedir. 2007 yilinda yapilan ilk inceleme
sonucunda Kurul, kararda Biletix'in kar oranlarinin
cagri merkezi satislarinda ortalama %17.78, internet
satislarinda da ortalama %1111 oldugunu tespit
etmis ve bu oranlarin agiri fiyatlandirma olarak
degerlendirilemeyecegine kanaat getirmistir.

Kurye bedelinin, alinan hizmete gore talep goren
yani musteri tercihi dogrultusunda alinan bir

bedel olmasi, Biletix'in sitesinde bilet bedelinin
organizatorler, gdsteri mekanlari ve sanatcilar
tarafindan belirlendiginin belirtiimesi gibi sebepler
Kurul'un bu kanaatinde etkili olmustur. Sonug olarak
Kurul, sikayete iliskin 6narastirma ya da sorusturma
acllmasina gerek gérmemistir.

3.5.8.2010 tarihli ve 10-52/1056-390 sayli karar
(Onarastirma): Tirkiye Futbol Federasyonu'na bagli
maclarin bilet satislarinin yalnizca Biletix Uzerinden
yapilabilmesi, yuksek tutarlarda hizmet bedeli
alinmasi ve hizmet arzinda yasanan tuketici sorunlari
nedeniyle 2010 yilinda 6narastirma yarataimastur.
Kararda oldukga dar bir pazar tanimi yapilarak,

ilgili Gran pazarinin “futbol mUsabaka biletlerinin
satisina aracllik hizmeti pazari" olarak tanimlandig
ve bu pazarda Biletix'in fiilen %100 pazar payina
sahip oldugu belirlenmis, ancak Biletix'ten hizmet
almak istemeyen tuketiciler icin biletlerin giseden
alinma imkani bulundugundan, Biletix'in ilgili pazarda
hakim durumda olmadigina kanaat getirilmistir. Bu
kararda dikkat ceken 6nemli bir ayrinti; Kurul'un
Biletix ve organizatorler arasindaki sozlesmelere
iliskin yaklasiminin degismis olmasidir. Yukarida

yer verilen 15.7.2004 tarihli ve 04-47/614-151 sayil
kararda Biletix ve organizatorler arasindaki iliski
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2.2007 TCA's Decision (Initial Inquiry): TCA carries out
an initial inquiry against Biletix's for excessive pricing
claims based on extra charges such as service
charge, transaction fee and cargo charge. TCA
determined that Biletix's profit rates were 17.78% in
call center sales and 11.11% in internet sales and that
these rates could not be considered as excessive
pricing. TCA take into consideration that the cost
of the courier was being determined by customer
preference and that the ticket price was specified
by the organizers and artists. TCA decided that there
was no need to carry out any further investigations
based on the complaint.

3. 2010 TCA's Decision (Preliminary Investigation):
TCA carried out a preliminary investigation to evaluate
the monopoly right of Biletix for selling soccer game
tickets, high service charges and consumer problems
experienced in receiving the services. TCA concluded
that Biletix had no dominant position in the soccer
game tickets market since there was an option of
buying tickets physically from ticket offices. In this
case, TCA's approach to the agreements between
Biletix and the organizers has changed. In the
2004 case, such kind of agreements were defined
as agency relationship. This time TCA determined
that these agreements are reached between two
separate economic units in the market and may have
anti-competitive characteristics that should be in the
scope of Article 4. TCA came to the conclusion that,
Biletix's exclusionary agreements with more than one
year length are violating of Article 4 and they do not
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acentelik olarak tanimlanmisti. Ancak bu kararda s6z
konusu sozlesmelerin pazarda iki farkli ekonomik
birim arasinda gerceklesen ve rekabeti kisitlayici
bir nitelik tasimasi halinde 4. madde kapsamina
girebilecek anlagsmalar olduklari kabul edilmigtir.
Kurul nihai olarak, Biletix'in 1yildan uzun sureli
munhasir anlasma yapmasinin 4. madde ihlali
olusturdugunu degerlendirmistir. Bir yildan uzun
sureli minhasirlik iceren sozlesme hukumlerinin,
inceleme konusu hizmetlerin sunulmasinda yenilik
ve iyilesme saglamayacagdi muhtemel gorulerek
bireysel muafiyet taninmasinin uygun olmayacag
belirtilmistir. Sonug olarak munhasirlik hukimlerinin
sozlesmeden ¢ikarilmasi ve sorusturma agilmamasi
yonunde karar verilmistir.

4. 06.06.2012 tarihli ve 12-30/896-274 sayili karar
(Onarastirma): Konser biletlerinin Biletix'in internet
sitesinde tlkenmis gérinmesine ragmen, gok
daha yuksek fiyatlardan baska bir internet sitesi
Uzerinden satiimasi nedeniyle, Biletix'in asiri fiyat
uygulayarak hakim durumunu kétaye kullandig
iddiasiI gercevesinde 6narastirma yaruttlmastar.
Onarastirma kapsaminda yapilan asiri fiyat
degerlendirmesinde; fiyat/maliyet karsilastirmasi
ve rakip/fiyat karsilastirmasi seklinde iki asamali
bir test uygulanmistir. Ancak Kurul, incelemeye konu
pazarlarin yapisini ve Urtnan niteligini goz éntne
alarak fiyatlara mudahale edilmemesi gerektigi
kanaatine varmistir. Biletlerin yiksek fiyatlardan
baska bir internet sitesi Gzerinden satiimasi
iddiasina iliskin olarak ikincil satiglarin (tiketiciler
tarafindan yapilabilen satislar) oldugu gorulmus
ve bu satiglarin rekabet kurallari kapsaminda
degerlendirilemeyecegi belirtilmistir. Sonug olarak
sorusturma aglimasina gerek olmadigina karar
verilmistir.
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meet exemption requirements as they do not lead
to any innovation and improvement in the provision
of the services. Finally, TCA decided to remove
exclusivity provisions from the agreements and not
to open an investigation.

4. 2012/1 TCA's Decision (Preliminary Investigation):
TCA carried out a preliminary investigation for
excessive price claims as tickets were being resold
at much higher prices on another website. In the
excessive price analysis, TCA conducted a two-
tier test; price/cost comparison and competitor/
price comparison. The Board concluded that prices
should not be intervened taking into consideration
the market structure and the products. Regarding
the claims that the tickets were resold at higher
prices on other websites, TCA determined that such
secondary sales made by consumers does not fall
within the scope of RKHK. TCA decided that there was
no need to carry out any further investigation.

5.2012/2 TCA Decision (Preliminary Investigation): In
the second preliminary inquiry in 2012, TCA examined
that if Biletix's agreements with its costumers
violated the antitrust rules. TCA analyzed advance
payments, football games and basketball games.
The Board determined that the use of the advance
payments with exclusivity is an infringement and
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5. 09.08.2012 tarihli ve 12-41/1159-37 sayil karar
(Onarastirma): 2012 yili icerisinde Biletix'e acilan 2.
Onarastirmada ise Biletix'in mUsterileriyle akdettigi
sozlesmelerin 4054 sayili Kanun'u ihlal edip etmedigi
incelenmistir. Kararda; Biletix'in avans uygulamasi,
futbol mUsabakalari ve basketbol musabakalari
olarak 3 baglikta degerlendirme yapilmistir. Kurul;
avans uygulamasinin munhasirlik yaratacak

bicimde kullanilmasinin ihlal teskil ettigini, futbol
mUsabakalarinda daha eski tarihli olan 5.8.2010
tarihli ve 10-52/1056-390 sayili kararla bireysel
muafiyet taninmadigini tekrar belirtmistir. Basketbol
musabakalarina iliskin olarak ise bir yildan uzun
munhasirlik olugturan sozlesmelerin 2011 yili sonunda
bitmis olmasi ve su an yurarlukte bu sekilde bir
sOzlesme bulunmamasi nedeniyle sorusturma
acllmamasina karar verilmistir. Avans uygulamasina
iliskin olarak Kanun'un 9. maddesinin 3.fikrasi
uyarinca gorus bildirilmesi yeterli goralmustar.

6. 05.11.2013 tarihli ve 13-61/851-359 sayili karar
(Sorusturma): Biletix hakkinda ydritilen son
Onarastirma konusu olan mugterilerle akdedilen
sOzlesmelerin 4054 sayill Kanun'u ihlal edip etmedigi
iddiasina dair bu kez sorusturma yurataimastur.
Kararda ilgili Grun pazari tanimi genisletilmis

ve "etkinlik biletlerinin elektronik satisina bir
platform Gzerinden aracilik hizmeti pazar!” olarak
tanimlanmistir. Sorusturma kapsaminda pazar
kapama iddialari degerlendirilmis ve s6z konusu
sOzlesmelerin rekabet ihlali olusturmadigina ve idari
para cezasl veriimesine gerek olmadigina karar
verilmistir. Kararda yer alan 6nemli bir ayrinti; pazar
kapama etkisiyle rekabetin olumsuz etkilenmesinin
onune gegilebilmesi igin 1yl olarak belirlenen
munhasirlik stresinin pazar taniminin genisletilmesi
nedeniyle uzatilarak 2 yilla sinirlandirildigi hususudur.
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decided to send an opinion according to Article
9/3. Regarding the football games TCA stated that
individual exemption was not granted by the earlier
decision dated 5.8.2010 and numbered 10-52/1056-
390 for football games. Lastly, TCA concluded that
there was no need to carry out an investigation for
basketball games as the exclusivity agreements
ended in 201 and current agreements does not
include exclusivity provisions.

6. 2013 TCA's Decision (Investigation): This
investigation was conducted to see if Biletix's
agreements with its costumers violated antitrust
rules. In this decision, the definition of relevant
product market was widened and the market was
defined as “the brokerage market for online sales
of event tickets through a platform”. TCA examined
the market foreclosure claims were evaluated
and decided that these agreements did not violate
antitrust rules and there was no need to impose
administrative fines. TCA extended the period of
exclusivity to 2 years on the ground that a wider
product market was defined.
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Iklimlendirme

Kamu Spotu Uygulamasina Muafiyet Verilmedi

IKimlendirme ~ sektérinde satis sonrasi hizmetler
alaninda faaliyet gésteren bazi 6zel servislerin, kendilerini
yetkili servis olarak tanitarak ve sektor oyuncularinin
marka ve logolarini kullanarak tlketici nezdinde
yanilglya neden oldugu gerekcesiyle, Ticaret Bakanligi
Tlketicinin - Korunmasi Genel Mudurligu tarafindan
yayinlanmak Uzere kamu spotu hazirlanmasina yonelik
olarak, iklimlendirme - Sogutma - Klima imalatcilari
Dernegi (“ISKID") ve Dogal Gaz Cihazlari Sanayicileri ve Is
Adamlari Dernegi ("DOSIDER’) tarafindan alinan Yonetim
Kurulu kararlarricin Rekabet Kurumu'na basvurulmustur.
Kurul; tuketici tercihlerinin  etkilenecegi, Urunlerin
kullanim 6mru boyunca tuketicileri yetkili servislere
yonlendirerek piyasadaki rekabetin gereginden fazla
kisitlanabilecegi gibi sebeplerle bu uygulamaya muafiyet
taninamayacagina karar vermistir.

Kurul tarafindan kararda yapilan degerlendirmelerde;
markalarin haksiz kullaniminin -~ énlenmesinin - kamu
spotu eli ile degil ancak dizenleyici kurumlar ve yasal
dizenlemeler araciligiyla mumkin olabilecedi ifade
edilmistir. Kararda tuketicinin yaniltldigi hususuna
iliskin olarak, tlketicilerin 6zel servisleri tercih ettikleri
durumlarda surekli olarak zarara ugradiklari yoninde
nesnel bir veri mevcut olmadigl vurgulanmig, kamu
spotunun tlketicileri yetkili servislere yonlendirmesi
halinde; daha iyi fiyatlarla muadil hizmet verebilecek 6zel
servislerin, guvensizlik nedeniyle tercih edilmemeleri
durumunun ortaya ¢ikacag! ifade edilmigtir.

Bu cercevede, kamu spotu yapiimasina iliskin alinan
Yonetim Kurulu kararlarinin, 4054 sayill Rekabetin
Korunmasi Hakkinda Kanun'un 5. maddesi uyarinca
aranan muafiyet kosullarini tasimadigi tespit edilmis
ve S0z konusu Yonetim Kurulu kararlarina muafiyet
taninmamistir. (Rekabet Kurulu Karari - 04.04.2019, 19-
14/186-84)
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Air Conditioning

Non-Exemption for Video Public Announcement

Air Conditioning - Refrigeration - Air Conditioning
Manufacturers Association ("ISKID’) and the Natural
Gas Equipment Industrialists and Businessmen
Association ("DOSIDER”) applied TCA for exemption for
decisions of their Board of Directors to prepare video
public announcements to be broadcasted by Ministry
of Commerce. The video public announcements
would be targeting to protect consumers against
unauthorized after-sales service providers that
introduced themselves to consumers as authorized
service providers and using the brands and logos
of the producers. TCA decided not grant exemption
on the grounds that competition may be restricted
more than necessary by canalizing consumers to
only authorized services throughout the life of the
products.

TCA stated that the prevention of unfair use of brands
is possible only through regulatory agencies and legal
regulations. The decision emphasizes that there is no
objective data that indicates consumer harm caused
by unauthorized service providers. Moreover, video
public announcements may prevent rise of after-
sales service providers who provide services with
lower prices.

Finally, TCA determined that the Board of Directors'
decisions to prepare video public announcements
does not meet the requirements of exemption under
Article 5 of the Act. (TCA Decision - 04.04.2019, 19-
14/186-84)
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Havayolu Tasimaciligi

Kod Paylasim Anlagsmasina Muafiyet

Trk Hava Yollari A.O ("THY")ile InterGlobe Aviation Limited
('Indigo”) arasinda Hindistan-Turkiye hattinda akdedilen
kod paylasim anlasmasina muafiyet tanindi. Kararda
yapilan degerlendirmelerde kod paylasim anlasmasinin;
yatay ishirligi anlasmasi niteligi tasididi ve anlasmada
yer alan munhasirlik hikmu ve munhasirlik stresinin 10
yil olmasi nedeniyle menfi tespit belgesi verilemeyecedi
tespit edimis bu nedenle bireysel muafiyet
degerlendirmesi yapiimasi gerektigi belirtilmistir.

Sozlesmede standart kod paylasim sozlesmelerinden
farkli olarak 10 yil gibi uzun bir stre belirlenmistir.
Rekabet Kurulu, bu uzun sdrenin gerekgesi olarak
tesebbuslerce ifade edilen, "ugak finansmani" yoluyla
yapilacak yatirimlarin niteligi argimanini kabul etmis
ve sUreyi makul bulmustur. Kurul minhasirlik hikmane
iliskin olarak, THY ile Air India arasinda halihazirda mevcut
olan anlasmanin devam edecegi, diger Turk taslyicilar ile
Hint taslyicilar arasinda gerceklesebilecek isbirliklerinin
engellenmedigini tespit etmis ve minhasirlik hukmanan,
Indigonun yatirimlart ve pazara girisi gerekli oldugu
kanaatine varmistir. Kurul sézlesme uyarinca THY ve
Indigo'nun pazardaki kapasitelerini ve fiyat/indirim gibi
ticari kosullari bagimsiz olarak belirleyecegi hususunu
dikkate almistir.

Bu cercevede  vyaplan  bireysel  muafiyet
degerlendirmesinde s6zlesmenin; pazardaki rekabeti
kisitlamayacag, ciddi maliyet etkinlikleri yaratacag,
fiyat seviyelerinde dusls ve Urdn cesitliliginde artis
gibi tlketici refahini artiracak sonuglara yol acacag
belirlenmis ve boylelikle THY ve Indigo arasindaimzalanan
kod paylasim anlasmasina bireysel muafiyet taninmistir.
(Rekabet Kurulu Karari - 04.04.2019, 19-14/130-86)
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Airline Transportation

Exemption for Code Sharing Agreement

Turkish Competition Authority (“TCA) granted
exemption for the code-sharing agreement for
the India-Turkey line, between Turk Hava Yollari A.O
(Turkish Airlines company, “THY") and InterGlobe
Aviation Limited ("Indigo”). TCA determined that the
code-sharing agreement is a horizontal cooperation
agreement and is not eligible for negative clearance
due to the exclusivity provision. Hence the agreement
is assessed for individual exemption.

As distinct from a standard code-sharing agreement,
this agreement has a 10 years long exclusivity
provision. TCA found this length is reasonable based
onparties'arguments that this periodis a requirement
for investment return and “aircraft financing”. TCA
found that the existing agreement between THY
and Air India will continue and that any co-operation
between other Turkish carriers and Indian carriers
is not hindered, and that Indigo's investments and
market entry requires the exclusivity provision. TCA
considered that THY and Indigo will independently
determine their market capacities and commercial
behaviors such as price/discount according to
agreement

In the evaluation of the individual exemption
made within this context; TCA determined that
the agreement will not lead to anti-competitive
restrictions and will create cost effectiveness,
increase consumer welfare, decrease prices and
increase product variety. Within this scope, TCA
granted individual exemption for the code sharing
agreement between Turkish Airlines and Indigo. (TCA
Decision - 04.04.2019, 19-14/190-86)
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Hazir Giyim

MARKS&SPENCER ve MARKA MAGAZACILIK Arasinda
Imzalanan Franchise Sozlesmesine Grup Muafiyeti

Marks&Spencer plc. ile Marka Magazacilik AS.
arasinda imzalanan Franchise Sézlesmesi'nin 2002/2
saylli Dikey Anlasmalara iliskin Grup Muafiyeti Tebligi
("2002/2 sayili Teblig") uyarinca grup muafiyetinden
yararlandigina karar verildi. Marka Magazacilik ve
Marks&Spencer arasinda 1999 yilindan beri stregelen
bir franchise iligkisi mevcuttur. Sozlesmede yer
alan; tek aliciya saglama yukumlalugu, yeniden satis
fiyatt ve internet satisi yapilamayacagina iliskin
hiukimlerin mevcut olmasi nedeniyle menfi tespit
belgesi verilemeyecedi belirlenmis ve muafiyet
degerlendirmesi yapiimistir.

Yeniden satis fiyatinin  belirlenmesi  konusunda
yapilan incelemede fiyat belirleme yetkisinin nihai
olarak Marka Magazacilik'ta bulunmasi nedeniyle
ilgili s6zlesmenin bu agidan sorun tagimadigina karar
verilmistir. internet satislarina yonelik hikiimler ise
pasif satiglara iliskin duzenlemeler basldl altinda
incelenmistir. Bu hukUmlerle ilgili olarak Marka
Magazacilik'in internet satislarinin engellenmedigine,
ilgili hakamlerin yalnizca Marks&Spencer'in marka
imajini korumaya yonelik olduguna karar verilmistir.

Kurul; dngorilen pazar payi esiginin (%40) asilmamasi
ve incelenen hikimlerin 2002/2 Sayili Teblig uyarinca
Franchise Sozlesmesini kapsamdan c¢ikarmamasi
nedeniyle; ilgili  sozlesmenin  grup  muafiyeti
kapsaminda olduguna karar vermistir. (Rekabet
Kurulu Karari - 11.04.2019, 19-15/208-93)
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Textile

Block Exemption for Franchise Agreement Between
MARKS&SPENCER and MARKA MAGAZACILIK

Turkish Competition Authority (‘TCA") granted a
block exemption for the Franchise Agreement
between Marks&Spencer plc and Marka Magazacilik
according to Block Exemption Communiqué on
Vertical Agreements (Communigué No: 2002/2). The
franchise relationship between Marka Magazacilik
and Marks&Spencer has been going on since 1999.
The notified agreement includes the provisions for
single buyer, the resale price maintenance (RMP) and
prohibition of internet sales. Therefore it is not eligible
for negative clearance and TCA decided carried out
exemption assessment.

Regarding RPM, TCA found that the final prices are set
by Marka Magazacllik so no action is required. As for
internet sales are examined under TCA determined
that the internet sales of Marka Magazacilik is not
prohibited and the related provisions are set to the
brand image of Marks & Spencer.

Finally TCA concluded that the agreement is within
the scope of the block exemption as the market
share threshold (40%) is not exceeded and the
provisions under scrutiny do not violate Communiqué
No 2002/2. (TCA Decision - 11.04.2019, 19-15/208-93)
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Sigortacilik

Sertifikasyon Sorusturmasi

Rekabet Kurumu, OSEM Sertifikasyon A.S. ile
Turkiye Sigorta, Reaslrans ve Emeklilik Sirketleri
Birligi (TSB) hakkinda sorusturma baslatti.
Sorusturmada, 0SEM'in hasar onarim merkezlerine
ve esdeger parca tedarikcilerine yonelik standart
belirleme ve sertifikalandirma hizmetleri ile toplu
yedek parca alimina iliskin eylemlerinin rekabeti
engelledigi, Osem Portal adl hasar yénetim
sisteminin rekabete hassas bilgileri seffaf hale
getirerek 4054 sayill Kanun'un 4. maddesini ihlal
edip etmedikleri incelenecek. (Rekabet Kurulu
Karari - 29.8.2019, 19-30/453-M)

4

X7

Kuyumculuk

Kuyumculuk Sorusturmasi

Rekabet Kurumu, Tekirdag'da kuyumculuk
faaliyetinde bulunan 17 tesebbus hakkinda
sorusturma baslatti. Sorusturmada, kuyumcularin
altin alig ve satis fiyatlarini birlikte belirleyerek
4054 sayill Kanun'un 4. maddesini ihlal edip
etmedikleri incelenecek. (Rekabet Kurulu Karar -
22.8.2019,19-29/441-M)
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Insurance

Investigation for Certification and Insurance Services

Turkish Competition Authority ('TCA) initiated a formal
antitrust investigation against OSEM Sertifikasyon AS.
(OSEM Certification) and Tirkiye Sigorta, Reaslrans ve
Emeklilik Sirketleri Birligi (TSB, Insurance Association of
Turkey). TCA aims to investigate the claims that 0SEM and
TSB have violated antitrust rules during standard setting
and certification services for damage repair centers
and equivalent spare parts suppliers. TCA also raised
competition concerns regarding the spare part purchase
of the parties and transparency of sensitive information
created through damage management system called
Osem Portal. (TCA Decision - 29.8.2019, 19-30/453-M)

Jewellery

Investigation Against Goldsmiths

Turkish Competition Authority [‘TCA") initiated a
formal antitrust investigation against 17 goldsmiths
in the city of Tekirdag. The Authority aims to
investigate the claims that undertakings have
violated antitrust rules by determining buying-
selling prices of gold jointly. (TCA Decision -
22.8.2019,19-29/441-M)

2" NAZALI



=
1==:IC)

Rekabet Hukuku
Etkinlikleri

istanbul Rekabet Forumu 25-26 Kasim 2019
Tarihlerinde Diizenleniyor

Rekabet Kurumu, OSEM Sertifikasyon A.S. ile Turkiye
Sigorta, Reasurans ve Emeklilik Sirketleri Birligi
(TSB) hakkinda sorusturma baslatti. Sorusturmada,
OSEM'in hasar onarim merkezlerine ve esdeger
parca tedarikcilerine yonelik standart belirleme ve
sertifikalandirma hizmetleri ile toplu yedek parca
alimina iliskin eylemlerinin rekabeti engelledigi,
Osem Portal adll hasar yonetim sisteminin rekabete
hassas bilgileri seffaf hale getirerek 4054 sayili
Kanun'un 4. maddesini ihlal edip etmedikleri
incelenecek. (Rekabet Kurulu Karari - 29.8.2019, 19-
30/453-M)
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Antitrust Events

Istanbul Competition Forum Will Be Held On
November 25-26, 2019

Istanbul Competition Forum (‘ICF") will be held on
November 25-26,2019 in Istanbul; in cooperation of TCA
Turkish Competition Authority's and United Nations
Conference on Trade and Development ("UNCTAD").
Within ICF (i) digitalization and competition law and
policy, (i) effective enforcement against cartels
and (i) international cooperation in competition
law enforcement will be discussed. Teresa Moreira,
UNCTAD Competition and Consumer Policy Branch
President is joining the Forum for the opening speech
and Frédéric Jenny, President of OECD Competition
Committee President is joining as the keynote
speaker.
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Yakin Tarihli Sozlii
Savunmalar

1. V.0.S.S. Varinak Onkoloji Sistemleri Satis ve Servis
A.S., Koninklijke Philips N.V. ve Turk Philips A.S,,

Turk Muhendis ve Mimar Odalari Birligi Elektrik
Muhendisleri Odasi hakkinda daha énce ilan edilmis
olan 10-11 Temmuz'daki s6zIU savunma toplantilarinin
daha ileri bir tarihe ertelendigi duyurulmustur.

2. Turkcell ve Vodafone hakkinda; "Rekabetin
Korunmasi Hakkinda Kanun'un ihlal edilip
edilmedigine iliskin yarattlen sorusturmada sozlU
savunma toplantisi ertelendi..Arcelik ve Vestel
hakkinda; “rekabete duyarli bilgi paylasiminda
bulunarak rekabet kurallarini ihlal ettikleri* iddiasina
iliskin yardtalen sorusturmada s6zIu savunma
toplantisi ertelendi. Yeni s0zIU savunma tarihi henlz
duyurulmamistir.

3. Arcelik ve Vestel hakkinda yaratalen
sorusturmada s6zIU savunma toplantisi ertelendi.

4. Arti Marin Mobil Enerji Sistemleri A.S. ve Mastervol
International Holding BV hakkinda; Eltesan Mabil
Teknoloji Sistemleri San. ve Tic. A.S/nin Mastervolt
markall Grunlerin paralel ithalat yoluyla Turkiye'de
satisini yapmasinin engellendigi iddiasi Uzerine
yuratalen sorusturmanin s6zli savunma toplantis
ertelendi. Yeni s0zIu savunma tarihi henuz

duyurulmamistir.
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Recent Hearings

1. Pre-scheduled hearings for V.0.S.S. Varinak Onkoloji
Sistemleri Satig ve Servis A.S., Koninklijke Philips N.V.
ve Tark Philips A.S., Turk Mihendis ve Mimar Odalar!
Birligi Elektrik Muhendisleri Odasl are postponed.
The new schedule is not determined yet and will be
announced later.

2. Hearing for the ongoing investigation about Turkcell
and Vodafone for violation of competition rules, is
postponed.

3. Pre-scheduled hearings for Argelik and Vestel are
postponed. The new schedule is not determined yet
and will be announced later.

4. Pre-scheduled hearings for Arti Marin Mobil Enerji
Sistemleri A.S. and Mastervol International Holding BV
are postponed. The new schedule is not determined
yet and will be announced later.

5. Pre-scheduled hearings for 36 undertakings doing
transportation of mail and cargo are postponed.
The new schedule is not determined yet and will be
announced later.
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b. Posta-kargo tasimacisi 36 tesebbus hakkinda;
‘musteri paylasimi yapmak suretiyle 4054 sayli
Kanun'un 4. maddesini ihlal ettikleri" iddiasiyla
yuratalen sorusturmanin s6zli savunma toplantisi
ertelendi. Yeni sozIU savunma tarihi heniz
duyurulmamistir.

6. Kemoterapi ilaglari hazirlama konusunda faaliyet
gosteren 6 tesebbus hakkinda; "kemoterapi ilaclar!
hazirlama ihalelerinde danisikli hareket suretiyle
4054 sayill Kanun'un 4. Maddesini ihlal ettikleri”
iddiasI Uzerinde yurGtulen sorusturmanin sozlu
savunma toplantisi ertelendi. Yeni s6zIU savunma
tarihi hendz duyurulmamistir.

7. Afyon Cimento San. Tic. A.S., As Cimento Sanayi

ve Ticaret A.S., Goltas Goller Bolgesi Cimento Sanayi
ve Ticaret A.S., Konya Gimento San. A.S. hakkinda;
‘cimento fiyatlarini aralarinda belirlemek ve musteri
paylasimi yapmak suretiyle 4054 sayili Kanun'un

4. Maddesini ihlal ettikleri" iddiastyla yaruttlen
sorusturmanin s6zli savunma toplantisi ertelendi.
Yeni s0zIU savunma tarihi henlz duyurulmamistir.

8. ihtiyari sigorta pazarinda (risk kapasitesi biyiik
isler, proje finansmani dahil olmak (izere) faaliyet
gosteren 8 tesebbls hakkinda; “aralarinda anlasmak
suretiyle 4054 sayill Kanun'un 4. maddesini ihlal
ettikleri” iddiaslyla yurutulen sorusturmanin sozlu
savunma toplantisi 05 Kasim 2019 tarihinde saat
10.30'da yapilacaktir.
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6. Pre-scheduled hearing for 6 undertakings doing
chemotherapy drugs business are postponed. The
new schedule is not determined yet and will be
announced later.

7. Hearing for the ongoing investigation against
Afyon Cimento San. Tic. A.S., As Cimento Sanayi ve
Ticaret A.S., Goltas Goller Bolgesi Cimento Sanayi ve
Ticaret A.S., Konya Cimento San. A.S. for vioation of
competition rules by determining prices of cement
and customer sharing, is postponed. The new
schedule is not determined yet and will be announced
later.

8.Hearing forthe ongoing investigationagainst leading
insurance companies for vioation of competition
rules in the market of voluntary insurance of high-
risk projects will be held on 5th of November 2019 at
10.30.
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EKIBIMIZ

I
Ersin Nazali Metin Pektas
Yonetici Ortak, E.Hesap Uzmani, Ortak, Rekabet Hukuku
Avukat,Yeminli Mali MUsavir ve Uyum
ersin.nazali@nazali.com metin.pektas@nazali.com
I

Bu baltende yer verilen aciklamalarimiz, goris ve tavsiye niteliginde olmayip, konuya iliskin genel bilgiler
icermektedir; bu sebeple belirtilen konularda bir aksiyon almadan dnce, bir uzmana danismanizi tavsiye ederiz.
NAZALI'ya isbu dokimanin igeriginden kaynaklanan veya igerigine iligkin olarak ortaya ¢ikan sonuglardan
dolayr herhangi bir sorumluluk iddiasinda bulunulamaz.

Bu bilten hakkinda daha fazla bilgi almak igin [Utfen Ersin NAZALI ve Metin PEKTAS ile irtibata geginiz.
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iSTANBUL OFiS

ANKARA OFiS

iZMiR OFiS

BURSA OFiS

DENiZLi OFiS

19 Mayis Cad. Dr.ismet Ozturk

Sok. No: 3 Elit Residence,
Kat10/28 - 29/60

Sisli 34360 istanbul, Turkiye

Tel :+90 212 380 0640
Faks:+90212217 1890

Kizilirmak Mah. 1450 Sok.

Ankara Ticaret Merkezi (ATM),

B Blok No:1/29 Kat 5
Karakusunlar, Cankaya,
Ankara, TUrkiye

Tel :+Q0 3122861006
Faks : +Q0 312 286 1007

Adalet Mah. Manas
Bulvari Folkart Towers
B Kule, No 47/2209
Bayrakli, izmir, Torkiye

Tel :+Q0 2322900998
Faks : +Q0 232 290 0999

Odunluk Mah. Akpinar Cad.

Efe Towers A Blok,
No:15/19 Kat 4
Nilufer, Bursa, Turkiye

Tel :+90 224 4411950
Faks:+90 224 4411951

Sumer Mah. Cal Cad.

Skycity is Merkezi

No: 1/41 Kat 5

Merkezefendi, Denizli, TUrkiye

Tel :+Q0 2582521224
Faks : +90 258 252 1226
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