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Onsoz

2023 yilin1 pek ¢ok endistrideki rekabet hukuku uygulamalar: bakimindan
dikkat cekici bir yil olarak geride biraktik. Bu calismada her yil oldugu gibi se-
cili sektorlerdeki 6ne ¢ikan gelismeleri, bu sektorlerin yapisal gértintimleri ve
potansiyel rekabet hukuku riskleriyle birlikte degerlendiriyoruz. Bu caligma
kapsaminda 2023 yili i¢in; oyun, strdirilebilirlik, enerji, ilag, bankacilik ve fi-
nans, dijital piyasalar, isgticii/emek piyasalari ile usul ve mevzuat sektérlerine/
temalari belirledik.

Faydali ve yol gdsterici olmasi dilegiyle.
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Foreword

2023 was a remarkable year in terms of competition law enforcement in
many industries. In this study, as every year, we evaluate prominent devel-
opments in selected industries together with an overview of market struc-
ture and potential competition law risks. For the sake of this study, we have
identified the following sectors/themes for 2023; gaming, sustainability, en-
ergy, pharmaceuticals, banking/finance, digital markets, labor markets, and
procedure/legislation.

Hope to be useful.
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OYUN
PiYASALARI

1. Oyun Piyasalari

1.1 Giris

Dijital oyun sektord, yaklasik 50 senelik ge¢misiyle giniimiizde oldukga ytk-
sek hacimli ve tlke ekonomilerine 6nemli katk: saglayan bir endistri alani
olarak kargimiza ¢ikmaktadir. Kisisel bilgisayar, oyun konsolu ve akilli telefon
kullaniminin yayginlagmasiyla bu cihazlarin kullanildig: dijital oyunlar (veya
video oyunlar) da paralel sekilde 6nemli gelisme kaydetmistir. Dijital oyunlar,
bir yazilim endistrisi olarak kabul edilmekle birlikte gerekli olan oyun donani-
mu ve teknik altyapi gibi fiziksel bilesenlerle donanim, ¢evrim i¢i platform sag-
layicilar, oyun gelistiricileri, yayimcilar, interaktif medya araclari ve bilgi ileti-
sim teknolojileri gibi bir¢ok sektor ile iliski igerisinde olup dogrudan ve dolayli
olarak farkl bircok sektori de etkilemektedir'. Teknoloji ile i¢ ige olmasinin bir
sonucu olarak sektor, yliksek inovasyona ve yaraticiliga dayali yapisi ile stirekli
degisim ve gelisim igerisindedir.

Video oyun piyasasinin tiketicileri incelendiginde, 2023 yili basi itibariy-
la diinyada internet kullanicisi olan 16-64 yas arasi insanlarin %81,9’unun,
Turkiye’de ise %92,3’Gnlin video oyunu oynadig: gorilmektedir®. Diger yan-
dan internet kullanicilarin %66,2’si akilli telefon aracilig ile, ise %37,9’u ise
bilgisayar aracilig1 ile oyun oynadigini belirtmektedir®. Ttketicilerin tercih
ettigi cihazlar yasa, cinsiyete ve oyun tercihlerine bagl olarak farklilagmak-
tadir. Gerek diinyada gerekse Tirkiye’de internet kullanicilarinin ¢ok biytak
cogunlugu video oyunu oynamakta olup sektdr milyarlarca tiketiciye hitap
etmektedir.

Ekonomikbiiyiime agisindan eglence vemedya sektorleri, Covid-19 pandemisinin
neden oldugu calkantidan toparlanmaya baslayarak 2021 yilinda %10,6'lik
biytime kaydetmesine ragmen 2022 yilinda bu bliytime %5,4 seviyesine inmig

1 Dog Dr. ligaz Biiyiikbaykal C. - Abay Cansabuncu I.: “Tiirkiye'de Yeni Medya Ortam Ve Dijital Oyun Olgusu”, Yeni Medya Elektro-
nik Dergi s.1-9, Ocak 2020 https://dergipark.org.tr/tr/download/article-file/904521 Son Erisim Tarihi: 22.03.2024

2 T.C. Cumhurbagkanhg: Dijital Déniigiim Ofisi: “Video Oyun Endiistrisi Aragtirma Raporu”, 2023 https://cbddo.gov.tr/SharedFol-
derServer/Genel/4.Ara%C5%9Ft96C4%Blrma_Raporu-Video_Oyun_Endu9%CC%88strisi.pdf Son Erisim Tarihi: 22.03.2024

3 WeAre Social & Hootsuite: “Global Overview Report”, 2023
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ve yavaglama siirecine girmistir. Benzer sekilde 6niimuzdeki yillarda da biyime
oraninin kademeli olarak disecegi, nihayetinde 2027 yilinda eglence ve medya
sektorlerinin ortalama 2026 yilina gére yalmizca %2,8 oraninda blyiiyecegi
ongorilmektedir. Eglence ve medya sektorlerinin bir¢ogundaki yavaglama,
pandeminin basglarinda gergeklesen gelir ve ilgi artiginin sona ermesine
baglanmaktadir®. Ancak video oyun sektorii agisindan Covid-19 pandemisi tam
tersi etkiler yaratmigtir. COVID-19 salgini nedeniyle iilke ¢apinda uygulanan
karantinalar sonucunda tiketiciler vakit gecirmek icin oyun platformlarina
y6nelmis, boylece oyun platformlariytizlerce ve binlerce yeni ziyaretgiyi gevrimigi
trafige cekmistir. Bu durumun sonucunda video oyun trendleri, oyuncularda
ve gelirlerde biytk bir artis yasanmistir. Diger yandan oyun endustrisindeki
teknolojik gelismelerin sektoriin biytimesine 6nemli 6l¢tide ivme kazandirmasi,
oyunlarin gelismesi ve kullanicilarin genel oyun deneyiminin iyilesmesi de bu
biyumeye katki saglamistir’. Bu dogrultuda oyun sektort hizla biytmeye
devam ederek kiiresel olarak 2023 yilinda 246 milyar Dolarlik ticaret hacmine
ulagmis olup 2030 yilina kadar sektoriin yaklagik 680 milyar Dolarlik bir hacme
ulagmasi beklenmektedir®.

1.2. Pazar Yapisi

Dijital oyun sektorinin kapsam olarak insan kaynagi ve donanimsal faaliyetler
olmak tizere iki temel bilesene sahip oldugu sdylenebilecektir. Insan kaynagi;
oyunlarin geligtirilmesi stireci i¢in tasarim, programlama, sanat ve ses gibi is-
levler tizerinde ¢aligmakta iken donanimsal faaliyetler; oyunlarin ¢alisacag:
platformlar: (bilgisayar teknolojileri, oyun konsolu ve bunlarin yan tirtinleri)
gelistirmektedir. Diger yandan video oyun platformlar ise, sanal gerceklik
donanimlar1 diginda (i) kisisel bilgisayarlar, (ii) oyun konsollar1 ve (iii) mobil
oyun cihazlari olmak tizere i¢ ana segmente ayrilabilecektir. Bu t¢ platform;
kullanicr kitlesi, gelistirme maliyetleri ve pazarlama olanaklari bakimindan
farkli dinamiklere ve pazar yapilarina sahiptir’.

Deger zinciri agisindan incelendiginde, bir video oyunun gelistirilip pazarlan-
masi, Uretilmesi ve tiiketiciye ulagtirilmasi; (i) donanim treticileri, (ii) geligtiri-
ciler, (iii) yayimecilar, (iv) dagiticilar, (v) perakendeciler/bayiler ve bu halkanin
dagitim agamasina kadar faaliyet gosteren (vi) oyun yerellestiriciler tarafindan
gerceklestirilmektedir®.

4 PWC: “Perspectives from the Global Entertainment & Media Outlook 2023-2027" https://www.pwc.com/gx/en/industries/tmt/me-
diafoutlook/insights-and-perspectives.html Son Erisim Tarihi:22.03.2024

5 Mordor Intelligence: “Gaming Industry Size & Share Analysis - Growth Trends & Forecasts (2024 - 2029)” htps://www.mordorin-
telligence.com/industry-reports/global-gaming-market Son Erisim Tarihi:22.03.2024

6  Vantage Market Research: “Gaming Market-Global Industry Assessment & Forecast” https.//www.vantagemarketresearch.com/in-
dustry-report/gaming-market-2320 Son Erisim Tarihi:22.03.2024

7 Ankara Kallinma Ajansi: “Dijital Oyun Sektér Raporu” hittps://kutuphane.ankaraka.org.tr/upload/dokumandosya/dijital-o-
yun-sektoru-raporu.pdf Son Erisim Tarihi:22.03.2024

8  Rekabet Kurulu'nun 07.02.2019 tarih ve 19-06/47-16 sayili karar:
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Bir oyun, yazilim ve genel tasarim gibi oyun gelistirmenin ayrilmaz bir parca-
st olan tim yonlerden sorumlu olan gelistiriciler tarafindan tasarlanmaktadir.
Oyun tamamlandiktan sonra ise yayimci tarafindan yayimlanmaktadir. Bu ya-
yimcilar genellikle gelistirme siirecini finanse etmekte ve oyunun pazarlanma-
sina yatirim yapmaktadir. Bununla birlikte, gelistiricilerin oyunlarini bagimsiz
olarak pazarlamalar1 da mimkindir®.

Dagiticilar ise fiziksel kopyalarin perakendecilere ulagtirilmasindan sorumlu-
dur. Sektorde dagitim agi, klasik perakende (fiziksel kopya veya dijital kopya)
ve Uyelik tabanli ¢evrimici satis modeli olmak tizere ikiye ayrilmaktadir. Klasik
perakendecilik, oyunlarin kutulu sekilde satisa sunuldugu geleneksel dagitim
kanalini ifade etmektedir. Cevrimici satig modeli ise oyunlarin sanal ortamdan
satisidir. Dijital satig kanallarinin, yarattigi maliyet avantajlar: ve titketiciler ac1-
sindan kolay erisilebilirligi sayesinde gerceklestirdigi buytumeyle klasik peraken-
de dagiticlarinin faaliyetleri giderek azalmaktadir'®. Son olarak oyun yerelleg-
tiriciler, oyunun orijinal yapimindaki jargonlar, senaryolar ve diger unsurlarin
hedef iilkenin diline ve kiltiiriine tam uyum icerisinde olmasini saglamaktadir.

Genel hatlariyla oyun sektortiniin bagta Sony, Microsoft, Apple ve Google olmak
Uzere az sayida oyuncu tarafindan kontrol edilen yogunlagmig bir pazar yapisina
sahip oldugu goriilmektedir”. Sektérde 6zellikle oyun gelistirme ve yayimnlamadan
dagiima kadar dikey butiinlesik tesebbuslerin varligi, birtakim yapisal rekabetci
endigeleri beraberinde getirmektedir. Ornegin, Microsoft bir gelistirici (Obsidian
Entertainment), bir yayinci (Xbox Game Studios) ve bir dagiumar (Microsoft Sto-
re) olarak faaliyet gostermekte ve kendi PC igletim sistemine (Windows) sahiptir.
Ayrica Microsoft kendi oyun konsoluna (Xbox) da sahiptir. Dikey olarak biitiinles-
mis bir bagka sirket 6rnegi de PlayStation’in ireticisi olan ve birden fazla oyun ge-
listiricisine (Insomniac Games gibi) sahip olan ve oyunlarini Sony Interactive En-
tertainment aracilifiyla yayinlayan Sony’dir Dolayisiyla video oyun sektériinde
baslica rekabet hukuku uygulamalary, ileride daha detayli incelenecegi tizere dikey
bitinlesik yapida olan dev sirketlerin gerceklestirdigi birlesme ve devralmalarin
ve kotliye kullanma davraniglarinin incelenmesi olarak kargimiza gitkmaktadar.

1.3. ikame iligkileri ve Pazar Tanimlar1

Dijital oyun pazarlari her ne kadar PC, oyun konsolu ve mobil oyunlar: kap-
sasa da gerek talep ikamesi bakimindan gerekse arz ikamesi bakimindan g

9 Hieselaar T., Braeken B., Versteeg J.: “The Game is On: Increased Competition Law Scrutiny and Enforcement in Gaming Industry”
https://oureaubrandeis.com/the-game-is-on-increased-competition-law-scrutiny-and-enforcement-in-gaming-industry/?lang=en_Son
Erisim Tarihi:22.03.2024

10 Rekabet Kurulu'nun 07.02.2019 tarih ve 19-06/47-16 sayili karari

11 Mordor Intelligence: “Gaming Industry Size & Share Analysis - Growth Trends & Forecasts (2024 - 2029)” hitps://www.mordorin-
telligence.com/industry-reports/global-gaming-market Son Erisim Tarihi:22.03.2024

12 Hieselaar T., Braeken B., Versteeg ].: “The Game is On: Increased Competition Law Scrutiny and Enforcement in Gaming Industry”
https://bureaubrandeis.com/the-game-is-on-increased-competition-law-scrutiny-and-enforcement-in-gaming-industry/?lang=en_Son
Erisim Tarihi:22.03.2024
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pazar birbirinden ayrigsmakta ve ikame kabul edilmemektedir. Rekabet Kurulu
TakeTwo/Zynga karari®nda bu pazarlar arasindaki iligkiyi incelemis ve talep
ikamesi agisindan;

- PC oyunlarina bu oyunlarin teknik gereksinimlerini karsilayabilecek
standart bilgisayarlar ve/veya oyun bilgisayarlar: ile, konsol oyun-
larina ise yalnizca tasinabilir veya sabit oyun konsollar: ile ve mobil
oyunlara yalnizca akilli telefon/tablet gibi mobil cihazlar ile erisilebil-
diginden, her bir oyun platformuna erigim i¢in farkl: gereksinimin s6z
konusu olmasi,

- Her bir platformun sunduklar1 hizmet kargisinda elde ettikleri gelir
kaynaginin farklilagmasi (PC ve konsol oyunlarinin birincil gelir kay-
naginin Urlin satist olmasi ancak mobil oyunlarinin genelde tcretsiz
ve oyun i¢i satin alimlar ile reklamlar ile gelir saglanmasi) ve

- Her bir platformun grafik ve benzeri teknik 6zellikleri kapsaminda
farklilagmasi

gerekgeleriyle bu t¢ platform arasinda talep ikamesinin bulunmadig: deger-
lendirmesinde bulunmustur. Arz ikamesi bakimindan ise;

- her bir oyun platformu 6zelinde oyun gelistirme maliyetlerinin ve pa-
zarlama ile reklam faaliyetlerinin farklilagtig,

- Dbilgisayar ve konsol oyunlarinin gelistirilmesinin para, zaman ve kay-
naklar bakimindan oldukga ytksek bir yatirim gerektirdigi,

- bunakarsilik mobil oyunlarin daha diigiik giris maliyetleri ve daha dii-
stk yatirim gerektirdigi,

gerekeeleriyle t¢ platform arasinda arz ikamesinin de bulunmadigini deger-
lendirmistir. Kurul ayni kararda, bilgisayar veya oyun konsollarindaki tarayi-
cilardan da oynanabilen mobil oyunlarin hangi pazar altinda degerlendirile-
cegi tarismasinda; (i) tarayici oyunlarinin bilgisayar veya oyun konsollarinin
teknik 6zelliklerinden bagimsiz olarak sadece tarayiciya ihtiya¢ duymasi, (ii)
bilgisayar veya konsol oyunlarina gore disitk bir maliyet ve yatirima ihtiyag
duymasi ve (iii) her yastan insan tarafindan oynanabilen ve kolay erisilebilen
oyunlar olmasi nedeniyle farkli platformlardan erisilebilen bu mobil oyunlarin
bilgisayar veya konsol oyunlarindan ziyade mobil oyunlar pazar: kapsaminda
degerlendirilmesi gerektigi kanaatini ortaya koymustur.

Rekabet Kurulu ile paralel olarak Avrupa Komisyonu da kisisel bilgisayar (PC)
ve konsol oyunlari gelistirme ve yayinlama pazarinin, mobil oyun gelistirme ve
yayinlama pazarindan ayristig kanaatindedir. Avrupa Komisyonu bu pazarin,
kullanicinin sadece tek bir konsol kullanmasi anlamina gelen potansiyel sing-
le-homing nedeniyle ayr1 konsollar (PlayStation (Sony), Xbox (Microsoft) ve

13 Rekabet Kurulu'nun 24.03.2022 tarih ve 22-14/215-92 sayil karan
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Switch (Nintendo) gibi) seklinde boliimlere ayrilip ayrilmayacagi konusunda
ise henliz net bir kanaat ortaya koymamigtir'.

Konsol oyunlari ile PC oyunlarinin ve donanimlarinin birbirlerine ikame ka-
bul edilip edilmeyecegi Rekabet Kurulu’'nun Sony karari*nda da incelenmistir.
Kurul, bu kararinda oyun konsollarinin PC ve mobil cihazlardan farkl olarak
yalnizca oyun oynama amaciyla tretilmis olmasi ve yalnizca oyun oynamak
isteyen tuketicileri hedeflemesi nedeniyle diger oyun donanimlarindan ayrig-
tigin1 vurgulamistir. Bu kapsamda, video oyunlar: oynamak i¢in 6zel olarak
tasarlanmig elektronik cihazlar olan oyun konsolu tireten bir firmanin PC tire-
timine ge¢mesi veya tam tersi i¢in gereken sabit maliyetlerin, yatirimlarin ve
teknolojik know-how’in farklilagmasi nedeniyle, PCile oyun konsollari arasin-
da arz ikamesinin bulundugu sdylenemeyecektir.

Talep ikamesi a¢isindan ise, agagidaki tabloda listelenen hususlar cercevesin-
de konsol oyunlari ile PC oyunlari arasinda ikame iligkisinin bulunmadig s6y-
lenebilecektir.

Tablo — 1: PC ve Oyun Konsollar1 Arasindaki Talep ikamesini Ortadan Kaldiran

Unsurlar®

PC Oyun Konsolu

Oyun oynama da dhil olmak tzere, tike-
ticilerin ¢ok cesitli ihtiyaclarini kargilamaya
yoneliktir.

Yalnizca tiiketicilerin oyun oynama ihti-
yaglarini karsilamak amaciyla tasarlan-
musglardir.

Cesitli ihtiyaglar1 karsilamaya yonelik
oldugundan oyun oynamak i¢in gerekli
teknik performans ve ozellikler gérece
zayiftir.

Tamamen oyun deneyimine odak-
tasarlandiklarindan  ytksek
optimizasyonla daha iyi performansa
sahiptir.

lanarak

En son ¢tkan oyunlari oynayabilmek adi-
na donanimsal gincellemeler yapilmas:
gerekmektedir. Dolayisiyla yiiksek oyun
performansi icin gérece kisa 6mre sahiptir.

PC’lerin aksine uzun streli ve donanimsal
ilave harcamalar gerektirmeksizin yitksek
oyuncu deneyimi saglamaktadir.

Glincelleme basta olmak tizere teknik ge-
reksinimler ve detaylar tiketici goziinde
cekiciligi azaltabilmektedir.

Konsolun ve oyunun satin alimi sonra-
sinda ilave bir caba gerektirmeden oto-
matik glincellemeler yapildigindan ti-
keticiler i¢in daha caziptir.

14 Hieselaar T., Braeken B., Versteeg J.: “The Game is On: Increased Competition Law Scrutiny and Enforcement in Gaming Industry”

https://oureaubrandeis.com/the-game-is-on-increased-competition-law-scrutiny-and-enforcement-in-gaming-industry/?lang=en_Son

Erisim Tarihi:22.03.2024

15 Rekabet Kurulu'nun 07.02.2019 tarih ve 19-06/47-16 sayili karan
16 Rekabet Kurulu'nun 07.02.2019 tarih ve 19-06/47-16 sayili karar
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Yukarida siralananlarin yani sira, PC ve oyun konsollar1 arasinda énemli fiyat
farkliliklar: da mevcuttur. Bu cercevede, oyun cihazi arayan bir tiketicinin ki-

¢tk fiyat artiglari nedeniyle cihaz degistirmesi olasi gériilmemekte ve bu iki
pazar birbirine ikame kabul edilmemektedir.

1.4. Hukuki Tartisma Alanlar:

Video oyun endustrisine yonelik genel itibariyle rekabet hukuku diginda tar-
tigmalarin yogunlagtigi hukuk alanlar incelenecek olursa; (i) fikri milkiyet,
endistriyel tasarim ve patent haklarinin korunmasi, (ii) oyun elementleri
icin marka korumalari, (iii) lisans anlagmalari, (iv) telif haklar, (v) gizlilik,
yas derecelendirmeleri ve tliketicilerin korunmasina yoénelik regtilasyonlar ve
(vi) loot box (video oyunlarinda oyuncunun kazandig: veya uygulamada sa-
tin alabilecegi sans kutusu) kaynakli yasa dig1 kumar endiseleri baglica hukuki
giindemler olarak siralanabilecektir”.

Telif hakk: korumasi ile sektdrde, video oyunlarinin hikiye, karakter, miizik ve
yazilimin farkli bilegenleri korumakta altina alinmaktadir. Ticari marka koru-
malariise, video oyunlariyla iligkili adlarin, logolarin, sembollerin ve karakter-
lerin korunmasini saglamaktadir. Diger yandan patent yasalari oyun konsolla-
11, joystikler ve oyunlarda kullanilan diger teknik cihazlar tizerinde markalarin
haklarini koruma altina almaktadir. Endiistriyel tasarimi korumaya yonelik
yasalar, video oyunlarinin grafik karakterleri, oyun kapaklar ve grafik araytiz-
leri gibi gorsel yonleri i¢in tesebbiislere koruma saglamaktadir. Tim bunlarla
birlikte kisisel verilerin korunmasi, gizlilik htikimleri ve yas derecelendirme-
lerine yonelik diizenlemeler, tiiketicilerin korunmasini hedefleyen baslica re-
gilasyon alanlaridir. Son olarak, genellikle yasalarda kumar; degerli bir sey
karsiliginda sansa baglh bir sonuca bagl olarak degerli bir seyi riske atan bir
faaliyet olarak tanimladigindan, oyun i¢i “loot box”larin yasa dig1 olduklarina
yonelik birgok iddia giindeme gelmektedir'®. Gerek tesebbiislere gerekse tiike-
ticilere saglanan yasal korumalara uyum ve olasiihlaller ise siralanan bagliklar
cercevesinde yasal zorluklar ortaya ¢ikarmaktadr.

1.5. Baglica Rekabetci Endiseler

Video oyun endustrisindeki biiytime ve gelismelerle birlikte rekabetci sorunlar
ve otoritelerin inceleme alanlariile miidahaleleri de gectigimiz yillar icerisinde
giderek artmistir. Bu kapsamda, sektordeki baglica rekabet hukuku endisele-
ri; (i) halihazirdaki yogunlagmig (ve yogunlagmaya devam eden) pazar yapisi,
(ii) igerige erisilebilirlik (girdi kisitlamalar1), (iii) konsolide yap1 sonucunda
muhtemel agir1 fiyatlama ve sémiriicti davraniglary, (iv) lisanslara erigim, (v)

17 Roopali S.: “Legal Challenges in the Gaming Industry”, 2023

18 Smizer E., Council S.: “Loot Box Litigation Lessons For Game Developers” https://www.lexology.com/library/detail.aspx?-
g=b329d767-56e6-4c9a-8897-e5d3fc32a81f#:~:text=A%20common%20thread%20among%20nearly,for%20a%20thing%20
0f%20value Son Erisim Tarihi:22.03.2024
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ayrimci davraniglar ve (vi) poptlerlige bagli sebeke etkileri bagta olmak tizere
6zellikle rekabeti sinirlayabilecek nitelikteki birlesme ve devralmalar ile hakim
durumun kéttye kullanilmasina yonelik davraniglar tizerine yogunlagsmakta-
dir. Asagida bunlarin her birine ayr1 deginilecektir:

a. Yogunlasmis Pazar Yapisi:

Gerek PC gerekse mobil ve konsol oyunlar bakimindan konsolide pazar yapisinin
varlig: sektoérde goze carpmaktadir. Video oyun sektdért Sony, Microsoft, Google
ve Apple basta olmak tizere az sayida oyuncu tarafindan kontrol edilen yogun-
lagmus bir yapiya sahiptir®. Birlegik Krallik rekabet otoritesi CMA, bulut oyunlar:
ve mobil tarayicilara iligkin gerceklestirdigi pazar aragtirmalari ile mobil cihaz-
larda yerel uygulamalarin (ve dolayisiyla oyunlarin) dagitimina yonelik pazarin
az sayida firma arasinda yogunlagtigini tespit etmistir. Ornegin CMA, Apple’in
bulut oyun tekliflerinin iOS cihazlarinin App Store’unda yerel uygulama olarak
yer almasini etkin bir sekilde engellemis olmasindan duydugu endiseyi de dile
getirmistir®®. Diger yandan Google da “Google Play Store” araciligiyla Android
cihazlar bakimindan sahip oldugu pazar gliciiyle kargimiza ¢ikmaktadir.

PC platformlar1 ve donamimlari bakimindan; cevrimi¢i oyun satin alma
platformlari, (Valve — Steam) ekran kart1 gibi donanimlar (Nvidia), isletim sis-
temleri (Windows) ve oyunlar bakimindan (Spor oyunlari bakimindan Elect-
ronic Arts) yine yogunlagmig bir pazarin ortaya ¢iktigi séylenebilecektir.

Konsol oyunu platformlar1 ise Sony (PlayStation) ve Microsoft (Xbox) tarafindan
domine edilmektedir. Bununla birlikte, Sony ve Microsoft gerceklestirdigi
devralmalarla pazardaki giiclerini artirma egilimi gostermektedir. Nitekim
Microsoft'un Activision Blizzard’s ve Sony’nin Unli bir gelistirici olan Bungie
Studios’u devralmasi bu iki dev tegebbiistin uzun bir stire daha pazardaki gtiglerini
koruyacagi ve artiracagi yoniinde giiglii isaretler vermektedir?.

Halihazirdaki konsolide yapinin yani sira gerceklestirilen devralmalar, sirketle-
rin oyun portfdylerini ve musteri tabanlarini dahili oyun gelistirmeye yatirim
yapmak zorunda kalmadan hizla genigletmelerini saglamaktadir. Yalnizca 2022
yilinda, kiresel oyun endiistrisinde toplam degeri en az 123 milyar dolar olan
yaklagik 1.000 birlesme devralma anlagmas: gerceklesmistir. Bu noktada, Avru-
pa Komisyonu’na 2010 yilindan bu yana bilgisayar oyunlarinin yayinlanmasiyla
ilgili olarak bildirilen islemlerdeki %200’lik artig dikkat cekmektedir®.

19 Mordor Intelligence: “Gaming Industry Size & Share Analysis - Growth Trends & Forecasts (2024 - 2029)” hitps://www.mordorin-
telligence.com/industry-reports/global-gaming-market Son Erisim Tarihi:22.03.2024

20  Gerasimidis K., Kaltenbrunner L.: “Fight for Fair Play: Antitrust Battles in the Gaming Industry”, 2023 https://www.lexology.com/
library/detail.aspx?g=16fe78aa-32ed-408e-9b34-345ae2ed2030 Son Erisim Tarihi:22.03.2024

21 Schwarz D., Shahid F.: “Gaming Under the Competition Spotlight”, 2022 https:/www.cliffordchance.com/insights/resources/blogs/
antitrust-fdi-insights/2022/11/Gaming-Under-The- Competition-Spotlight.html Son Erisim Tarihi: 22.03.2024

22 hups//www.lexology.com/library/detail.aspx?g=16fe78aa-32ed-408e-9b34-345ae2ed2030
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b. icerige Erisilebilirlik:

Konsol ireticileri ve oyun igerik saglayicilar: arasindaki islemlere iligkin re-
kabet hukuku uygulamasinda, dikey bitinlesik yapilarin olugsmasiyla devra-
lan tarafin islem sonrasinda hedef sirketin oyunlarina rakiplerinin erigimini
kisitlama olasiliginin olup olmadigi, bir diger ifadeyle girdi kisitlamalarinin
ortaya ¢ikip cikmayacag bir diger rekabetgi endise olarak kargimiza ¢ikmak-
tadir. Ornegin Microsoft/Activision Blizzard devralmasinda ana rekabetgi en-
dise; Microsoft’un konsol video oyunlarinda Activision Blizzard’in igerigine
Sony ve Nintendo gibi rakiplerin erisimini engelleme kabiliyeti ve potansiyel
ekonomik tegviki olmustur. Microsoft’'un ge¢migte ZeniMax’in oyunlarini
yalnizca Xbox’ta sunma yontndeki uygulamasi da bu duruma 6rnek olarak
gosterilebilecektir®.

c. Asir1 Fiyatlama ve Somiirticii Uygulamalar

Sektorde video oyun fiyatlarinin yillar igerisinde artig egiliminde oldugu,
bu ydnde ttketici sikayetlerinin arttigi ve bu artiglar nedeniyle tiketici ta-
leplerinde azalma meydana geldigini séylemek miimkindiir**. Ancak oyun
gelistiricisi tesebbislerin yiiksek gelistirme ve yatirim maliyetleri ile tike-
ticilerin fiyat hassasiyetleri géz 6ntine alindiginda, video oyun fiyatlarinin
rekabet yasalari baglaminda agir1 fiyatlama davranigi niteliginde olmas: gic
olacaktir. Dolayisiyla her ne kadar tuketici sikayetleri video oyun tcretlerin-
de yogunlagsa da esasen otoritelerin inceleme konusu yaptig1 agir1 fiyatlama
iddialar1 video oyun fiyatlarindan ziyade sektoriin bagka alanlarinda ortaya
cikmaktadir.

Bu kapsamda sektordeki oyun satiglarina aracilik eden platformlarin (App Sto-
re, Google Play Store vb.) uygulayabilecegi yiiksek komisyon oranlar1 ve ticret-
ler, asir1 fiyat endiselerini ortaya ¢ikarmig ve rekabet otoriteleri bu platform-
larin talep ettigi komisyon/iicretleri inceleme altina almigtir. Ornegin agagida
detaylica incelenecegi tizere, Apple’in gerek mobil uygulamalar ve konsol
oyunlari pazarinda sahip oldugu magazalarda (App Store ve Playstation Store)
talep ettigi Ucretler sikayetleri beraberinde getirmis ve rekabet otoritelerinin
incelemelerine konu olmustur. Benzer sekilde Google Play Store ile ilgili olarak
Google’a karg1 da benzer sikayetler 6ne siiriilmiis ve incelenmistir.

Diger yandan, agir1 fiyatlamanin yan sira tiiketici taleplerinin kargilanmamasi ve
yatirimlarin yavaglatilmasi yoluyla somiiricii uygulamalar da potansiyel endigeler
arasinda yer almaktadir. Sektérde yer alan popiiler video oyunlarin birgok katego-
ride tekele yakin glice sahip olmasi, hikim durumdaki tegebbtistin ytksek kar elde
etmeye devam ederken tiketici ihtiyaclarina cevap vermemesi sonucunu dogura-

23 Gerasimidis K., Kaltenbrunner L., “Fight for Fair Play: Antitrust Battles in the Gaming Industry”, 2023 https://www.lexology.com/
library/detail.aspx?g=16fe78aa-32ed-408e-9b34-345ae2ed2030 Son Erisim Tarihi:22.03.2024
24 Gerasimidis K., Kaltenbrunner L., “Fight for Fair Play: Antitrust Battles in the Gaming Industry”, 2023
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bilmektedir. Bu egilimin basketbol ve futbol gibi spor oyunlar1 da dahil olmak tize-
re bir¢ok ilgili video oyunu pazarinda mevcut oldugu séylenebilecektir®.

d. Lisanslara erisim

Video oyun sektori, birgogu miinhasir nitelikte olan lisanslari elde etmek i¢in ra-
kipler arasinda kiyasiya bir yaris: da i¢cinde barindirmaktadir. Yaygin olarak tani-
nan karakterleri, serileri, takimlari veya evrenleri kullanma lisansini glivence altina
almak, gelistiricilerin hem mevcut hem de potansiyel oyunculara hitap eden oyun-
lar yapmasini saglayarak rakiplerine karsi 6nemli bir rekabet avantaji saglamakta-
dir. Dolayisiyla lisans rekabeti, yarisi kaybeden tegebbuslerin pazardan ¢ikmalar:
ve rekabetin azalmasiyla sonuglanabilmektedir. Ornegin, takimlara, oyunculara ve
turnuvalara yonelik almig oldugu lisans haklarinin da destegiyle gliclenen EA FIFA
karsisinda Pro Evolution Soccer serisi pazardan ¢ikmig ve EA Games futbol video
oyunlari sektdriinde ezici bir istinlige sahip olmugtur®.

e. Ayrimci Davranislar

Sektorde faaliyet gosteren tesebbiislerin sahip oldugu pazar gugleri ve dikey bii-
tinlesik yapilarin varligi ayrimci davraniglara yonelik potansiyel rekabet hukuku
endiselerini de akla getirmektedir. Bir tegebbiisiin gerek oyun gelistirme gerek
donanim gerekse magazalara sahip olabilmesi, tst pazarda faaliyet gosteren
tesebbislerin alt pazardaki tesebbtslerden alacag: tcretler ve sunabilecegi
firsatlar bakimindan potansiyel ayrimci davraniglarini ve iligkili pazarlarda reka-
betgi isleyisin bozulmasini giindeme getirebilecektir.

1.6. Rekabet Hukuku Uygulamalar:

Video oyun enddstrisinde rekabet hukuku uygulamalari, sektoriin yapis: geregi
birlesme ve devralmalarin kontrolu ile pazar giictinin kétiye kullanilmasinin ya-
saklanmasi tizerine yogunlagmakta olup gectigimiz yillarda rekabet otoritelerinin
oldukga énemli ve yol gosterici kararlara konu olmustur. Ozellikle Microsoft/Ac-
tivision Blizzard devralmasi, 2023 yilinin sektordeki en 6nemli gelismesi ve rekabet
hukuku tartigma alani olarak 6ne ¢ikmaktadir. Birlesme ve devralmalarin kontro-
lintin yani sira sektorde faaliyet gosteren Valve (Steam), Apple ve Sony’nin olasi
kottye kullanma davraniglar: otoritelerin radarina girmistir. Son olarak, Birlesik
Krallik rekabet otoritesi CMA'nin 2022 yilinda mobil tarayicilarin ve tarayici mo-
torlarinin tedarikine ek olarak, bulut oyun hizmetlerinin mobil cihazlardaki uygu-
lama magazalar aracilifiyla dagitimina iligkin bir pazar aragtirmasi baglatmigtir.
Birka¢ yilda alinan bu kararlar ve gelismeler, sektordeki rekabet denetimlerinin
artaca@ yoniinde guiglii bir isaret vermektedir. Bu kapsamda, gegtigimiz yillarda
sektore iligkin alinan 6nemli karar ve gelismeler asagida ayr ayri incelenmektedir.

25 Shukla S.: “Ensuring Fair Play: A Call for Competition Oversight in the Gaming Industry”, 2023 https://www.irccl.in/post/ensu-
ring-fair-play-a-call-for-competition-oversight-in-the-gaming-industry Son Erisim Tarihi: 22.03.2024
26 Shukla S.: “Ensuring Fair Play: A Call for Competition Oversight in the Gaming Industry”, 2023
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» Avrupa Komisyonu’nun Activision Blizzard/King Karari
(2016)”

Avrupa Komisyonu, 2016 yilinda mobil oyun gelistiricisi olan King’in tek
kontroliiniin oyun gelistiricisi ve yayimlayicisi olan Activision Blizzard
tarafindan devralinmas: iglemini incelemistir. Kararda Komisyon, oyun
yazilimi yayinciligi pazarinin (i) PC oyunlars; (ii) konsol oyunlari ve (iii)
mobil oyunlar olmak tizere farkli platformlara gore ayrigtirilabilecegini
belirtmigtir. Bununla birlikte Komisyon, genellikle tesebbislerin tim
buyik isletim sistemleri igin oyun gelistirdigi ve farkli igletim sistemleri
kullanilarak oynanan oyunlar arasinda anlamli bir fark olmadig: gerek-
cesiyle mobil oyunlar pazarinin daha alt kirimlara (giindelik, orta seviye,
sert oyunlar vb. kirilimlar) ayrilmasina gerek olmadigi degerlendirme-
sinde bulunmustur.

Yatay ve dikey Ortigme bakimindan, (i) oyun yazilimlarinin yayinlan-
masi genel pazarda, (ii) mobil oyunlarin yayinlanmasi pazarinda ve (iii)
farkli igletim sistemlerine gére mobil oyunlarin yayinlanmasi daha dar
potansiyel pazarlarda (yani, Google Android, Apple iOS, vb.) taraflar ara-
sinda yatay ortiisme bulundugu tespit edilmistir. Komisyon bu pazarlara
iligkin yaptig1 inceleme sonucunda iglem sonrasinda birlesik tesebbis
ile rekabet edebilecek yeterli sayida mobil oyun yayincisi olacagi, pazara
girig engellerinin digtik oldugu, oyunlarin dagitimi i¢in 6nemli yatirim-
lara gerek olmadig1 ve 6nemli sayida mobil oyunun piyasada bulunmaya
devam edecegi gerekeeleriyle islemin oyun yazilimi yayinciligi pazarinda
ve potansiyel daha dar pazarlarda rekabetci endige yaratmayacagi kana-
atine vararak igleme izin vermistir.

» Birlesik Krallikk Rekabet Otoritesinin Sektdér incelemeleri
(2019-2022)2¢

Birlesik Krallik rekabet otoritesi Competition & Markets Authority (CMA),
2019 yilinda tiiketicilerin korunmasi faaliyetleri kapsaminda oyun abonelik
sozlesmelerinin otomatik uzamasina yonelik sektor incelemesi baglatmaistir.
Bu inceleme sonucunda 2022 yilinda Sony, Nintendo ve Microsoft, abone-
liklerin otomatik olarak yenilenmesine iliskin uygulamalarin: gincellemeyi
kabul etmistir. Bu kapsamda Sony, aboneliklerini uzun siire kullanmadik-
larinda misterilerle iletisime gecerek 6demeleri nasil durduracaklarini ha-
tirlatmayi, Nintendo ise otomatik abonelik yenilemesini varsayilan secenek
olmaktan ¢ikarmayi taahhiit etmistir®.

27 Avrupa Komisyonu karari: 12.02.2016, M.7866 https./Jec.europa.eu/competition/mergers/cases/decisions/m7866_221_3.pdf

28
29

Sektor incelemesinin basin duyurusu igin bkz. https;/fwww.gov.uk/cma-cases/mobile-browsers-and-cloud-gaming
Nintendo ve Sony’nin taahbhiitlerine iliskin basin duyurusu igin bkz. https://www.gov.uk/government/news/cma-welcomes-son-

y-and-nintendo-s-gaming-subscription-improvements
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Diger yandan 2022 yilinin Kasim ayinda CMA, bulut oyunlar: ve mobil ta-
rayicilara yonelik bir pazar arasgtirmas: baglattigini duyurmustur. CMA,
Apple ve Google’in mobil cihazlardaki igletim sistemleri, uygulama maga-
zalar1 ve web tarayicilar tizerinde duopol bir yapiyla pazar gicline sahip
oldugunu tespit ettigi mobil ekosistemlere yonelik sektor ¢aligmasinin ar-
dindan Google ve Apple’in pazardaki hakimiyeti ve rekabeti nasil sinirla-
muis olabileceklerine yonelik ayrica bir sektor incelemesi baglatmistir. App-
le ve Google’in, kisitlamalarin kullanicilar: korumak igin gerekli oldugu
yontndeki savunmalarini da goz dntine alarak CMA, pazara yonelik yeni
bir kural setine ihtiya¢ olup olmadigini incelemektedir.

Bu stirecte Apple, CMA’nin sektor incelemesi kararinin, orijinal bildirim-
den itibaren alt1 aylik siire sinirin diginda oldugunu ileri siirerek konuyu
rekabet temyiz mahkemesine tagimis, Apple’in iddialarini hakli bulan Re-
kabet Temyiz Mahkemesi (CAT), otoritenin yetkisini agarak hareket ettigi
kanaatine varmig ve 2023’tin Mart ayinda inceleme askiya alinmigtir. An-
cak CAT tarafindan alinmig bu karar da bu kez CMA tarafindan temyiz edil-
mis ve Birlesik Krallik Temyiz Mahkemesi; CMA'nin mobil tarayicilar ve
bulut oyunlar: pazarina iligkin bir sektor incelemesi yapma kararinin hu-
kuka uygun olduguna karar vermistir. Bu dogrultuda 2024 yili Ocak ayin-
da CMA incelemesi tekrar baglamig olup halihazirda devam etmektedir.

»  Avrupa Komisyonu’nun Microsoft/ZeniMax Devralma Karar1
(2021)*

Avrupa Komisyonu, 2021 yilinda ZeniMax’in Microsoft tarafindan devra-
linmasi iglemini incelemis ve igleme izin vermistir. ZeniMax, bilgisayarlar,
oyun konsollar1 ve mobil cihazlar i¢in oyun gelistiren ve yayinlayan bir ir-
ket olup diger yandan Microsoft bilindigi tizere her ti¢ pazarda da oyunlar
gelistiren, yayinlayan ve dagitan kiresel bir teknoloji devidir.

Komisyon, Microsoft’un rakiplerinin ZeniMax oyunlarina erigimini kisit-
lama imkaninin bulunup bulunmadigini, bir diger ifadeyle Microsoft’'un
olas: girdi kisitlamas: uygulamalarini incelemistir. Ancak Komisyon, bir-
lesik sirketin pazar paymnin sinirli olacagini ve video oyunlarinin dagiti-
minda gii¢lt rakiplerin varligini géz 6ntine alarak 6nerilen devralmanin
rekabet endigesi yaratmayacagi kanaatine varmigtir. iglem déneminde Ze-
niMax oyunlarinin Avrupa’da ¢ok satan ilk 15 oyun arasinda yer almamasi
da Komisyon’un izin karar1 gerekgelerinden birini olugsturmustur.

30  Avrupa Komisyonu karari: 05.03.2021, M.10001 https://competition-cases.ec.europa.eu/cases/M.10001
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» Avrupa Komisyonu’nun Valve ile Bes Yayinci1 Hakkindaki fhlal
Karar1 (2021)*

Avrupa Komisyonu, ¢evrimici PC video oyun platformu Steam’in sahibi Val-
ve’a ve beg yayincy; Bandai Namco, Capcom, Focus Home, Koch Media ve
ZeniMax’a AB rekabet kurallarini ihlal ettikleri gerekgesiyle 7,8 milyon Euro
para cezasi verdi. Komisyon tegebbiislerin, AEA (Avrupa Ekonomik Alani)
icindeki kullanicilarin cografi konumuna gore belirli oyunlarin sinir 6tesi
satiglarini geo-blocking (cografi engelleme) yaparak kisitladigini tespit etti.
Is modeli kapsamnda Valve, yayincilara kullanicilarin hesaplarini dogrula-
mak i¢cin “Steam aktivasyon anahtarlar1” saglamaktadir. Valve yayincilara,
aktivasyon tizerine cografi kisitlamalarin ayarlanmasini saglayan bir bolge
kontrol iglevi de sunmaktadir. Steam aktivasyon anahtarlarinin bélge kont-
rol fonksiyonu ile kombinasyonu, kullanicinin konumuna bagh olarak oyun-
larin cografi olarak kisitlanmasint mimkiin kilmaktadir.

Komisyon’a Gore:

> Valveile yayincilar arasinda, cografi olarak kisitlanmig Steam etkinles-
tirme anahtarlar araciligiyla uygulanan ikili anlagmalar, yaymncilarin
bazi bilgisayar video oyunlarinin Cekya, Polonya, Macaristan, Roman-
ya, Slovakya, Estonya, Letonya ve Litvanya diginda etkinlestirilmesini
engelliyor (pasif satiglarin engellenmesi).

> Ayrica, bazi yayincilar ile AEA’daki ilgili oyunlarin dagiticilar: (Valve
diginda) arasinda, yukarida belirtilen tlkeler de dahil olmak tzere,
AEA’daki etkilenen oyunlarinin pasif satiglarimi kisitlayan hikim-
ler iceren lisanslama ve dagituim anlagmasi seklinde yapilan cografi
kisitlamalar mevcuttur.

Komisyon bu davraniglarin, tiketicilerin yayinc dagitimcilar tarafindan
satilan oyunlar: etkinlestirip oynamasini ve AB’nin “Dijital Tek Pazar”-
dan yararlanmasini engelledigi kanaatine varmistir. Komisyon ile igbir-
ligi yapan yayincilar, para cezalarinda 6 milyon Euro’nun tzerinde bir
indirimden yararlandilar. Valve, Komisyon ile igbirligi yapmamayi segti ve
1.6 milyon Euro’nun tizerinde para cezasina carptirild.

Valve’nin; aktivasyon kodlarinin yayincilarin iilke bazinda lisanslanan fikri
miilkiyet haklarini korumalarini sagladiginin Komisyon tarafindan dikkate
alinmadig1 yontndeki itirazlari, cografi engellemenin amacinin fikri mulki-
yet haklarini korumak degil, rekabeti kisitlamak oldugu gerekgesiyle AB Ge-
nel Mahkemesi tarafindan reddedilmis ve Komisyon karar1 onanmustur.
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» Epic Games’in Apple ve Google’a Actig1 Davalar (2021-2024)

2024 yilinin sicak gelismelerinden biri Fortnite oyununun sahibi olan Epic
Games’in, Apple’in hdkim durumunu kétiiye kullandigi yoninde a¢mig
oldugu davaya iligkin olarak Yitksek Mahkeme’nin aldig1 karar olmustur.

Epic Games, Fortnite oyununda Apple’r aradan ¢ikartarak oyun i¢i satin
alimlarda tiiketicilere dogrudan ve indirimli sekilde 6deme imkéni tani-
mis ve boylelikle %30°’luk komisyon maliyetinden kurtulmustu. Ancak bu
uygulamasi sonucunda Apple ve Google, App Store ve Google Play maga-
zalarindan Fortnite’1 kaldirmigti. Bunun tizerine Epic Games, gelistiriciler
tarafindan tiketicilere yapilacak satiglarda ve uygulama ici satin almalar-
da App Store’un kullanilmasini zorunlu tutmak suretiyle Apple’in hikim
durumunu kétiiye kullandigini ileri sirerek dava agmisti. Agilan dava so-
nucunda ABD Bolge Mahkemesi, iddialarin biiyiik bolimiint reddetmis,
ancak Apple’in kendi sistemi diginda satin alim iglemlerini yasaklamasi-
nin rekabet yasalarina aykiri olduguna karar vererek uygulamalar i¢in ma-
gaza dig1 6deme yolunun 6ntnt agmigti*.

Yiiksek Mahkeme, 2024 yili Ocak ayinda hem Apple’in hem de Epic Ga-
mes’in tim itirazlarini reddetmistir. Apple’a, Apple’in 6deme sistemini
baypas edecek baglantilara izin vermesi bu duruma aykir1 davraniglarda
politikalar1 durdurmas: yontndeki karar korunmustur. Ancak karar ile
Epic Games’in, App Store’a geri donme veya gelistiricilerin yan ytikleme
veya Ucuncu taraf magazalar araciligiyla uygulama dagitimina Apple’in
izin vermesi yonundeki girigsimleri basarisiz olmustur. Bu karar, gerek yar-
gilama stiresince Apple’in 6deme sistemini dayatmaya devam edebilmesi,
gerekse Epic Games’in App Store’a geri donmesi yontinde karar alinmama-
st nedeniyle blytk oranda Apple’in zaferi olarak yorumlanmagtir.

Apple’in uygulamalarinin yani sira Epic Games, Android uygulamalari-
nin satigt i¢in kendi magazasini kurmasini ve 6deme islemlerini gergek-
lestirmesini engelledigi icin Google aleyhine de dava agmistir. Bu davada
Apple’dan farkli olarak, Google’in “Android uygulama dagitim pazar” ve
“Android uygulama ici faturalandirma hizmetleri” pazarlarindaki hakim
durumunu kétiye kullandigina ve uygulama gelistiricilerle yaptig1 Gelis-
tirici Dagitim Anlagmalari ile mobil cihaz treticileriyle yaptigi Mobil Uy-
gulama Dagitim Anlagmalari ve Gelir Paylasimi Anlagmalarinin ABD re-
kabet yasalarini ihlal eden makul olmayan ticaret kisitlamalar: olduguna
karar verilmigtir. Bununla birlikte dava sonucunda, Google’in, Play Store
kullanimini Google Play’in faturalandirmasina baglama uygulamasinin da
rekabet hukukuna aykir: olduguna karar verilmigtir.
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Dolayisiyla Apple davasinda tam olarak istedigi sonucu alamayan Epic
Games’in Google’a karg1 actig1 davadaki iddialar1 kabul edilerek Epic Ga-
mes’in zaferiyle sonuclanmisgtur.

» Rekabet Kurulu’'nun Take Two/Zynga Devralma Karari
(2022)*

Rekabet Kurulu, 2022 yilinin baglarinda Zynga Inc.’nin tek kontroliiniin
Take-Two Interactive Software, Inc. tarafindan devralinmasi iglemini in-
celemis ve igleme izin vermigtir. Kararda dijital oyun pazarlari her ne kadar
PC, oyun konsolu ve mobil oyunlar1 kapsasa da gerek talep ikamesi baki-
mindan gerekse arz ikamesi bakimindan bahse konu t¢ pazarin birbirin-
den farklilagtigi, bu nedenle de her birinin ayr1 pazar tegkil ettigi deger-
lendirmesinde bulunulmustur. Zynga tarafindan sunulan, bilgisayarlar ve
oyun konsollarindaki tarayicilardan da oynanabilen bazi mobil oyunlarin
ise yine bilgisayar veya konsol oyunlarindan ziyade mobil oyunlar kapsa-
minda degerlendirilmesi gerektigi kanaatine ulagilmigtir.

Kurul, Take Two'nun “bilgisayar oyunlar1”, “konsol oyunlar1” ve “mobil
oyunlar” pazarinda; ZYNGA'nin ise yalnizca “mobil oyunlar” pazarinda
faaliyet gosterdigini, dolayisiyla taraflar arasinda mobil oyunlar pazari ba-
kimindan yatay értiigme tespit etmigtir. iglem taraflar dikey iligkili her-
hangi bir pazarda faaliyet gostermediginden herhangi bir dikey értisme
bulunmamaktadir.

Mobil oyunlar pazarindaki olas: anti-rekabetci etkilere iligkin degerlendir-
mesi sonucunda Kurul, iglem taraflarinin ilgili pazardaki pazar paylarinin
gorece disiik olmasi, pazarda faaliyet gosteren ¢ok sayida rakip tesebbii-
stin bulunmasi, islem sonrasi hesaplanan Herfindahl Hirschman Endeks-
lerinin (HHI) 1.000’in ¢ok altinda kalmasi ve endeksteki degisimlerin ¢cok
dusitk olmas: gerekgesiyle rekabeti olumsuz etkileyebilecek bir yogunlas-
manin meydana gelmeyecegi kanaatine varmis ve isleme izin vermistir.

»  Birlesik Krallik’ta Sony’e Kars1 Toplu Dava (2023)**

2022 yilinin Eylil ayinda, Sony’nin oyun gelistiricileri ve yayimncilara haksiz
sartlar ve kogullar dayatarak hakim konumunu kétiye kullandig1 ve bu uy-
gulamanin PlayStation Store’dan her dijital oyun veya oyun i¢i igerik satin
aliminda nihai tiketiciler icin asir1 ve haksiz fiyatlara yol agtig1 iddiasiyla
Birlegik Krallik Rekabet Temyiz Mahkemesi’'nde (CAT) toplu dava agilmigtir.

Rekabet Kurulu'nun 24.03.2022 tarih ve 22-14/215-92 sayil Karan
Birlesik Kralhik Rekabet Temyiz Mahkemesi karar: 21.11.2023, 1527/7/7/22 https://www.catribunal.org.uk/sites/cat/fi-

les/2023-11/15277722%20Alex%20Neill9%20Class%20Representative%20Limited%20v%20Sony%20Interactive%20Enterta-
inment%20Europe%20Limited%3B%20Sony%20Interactive%s20Entertainment%20Network920Europe%20Limited%3B%20
and%20Sony%20Interactive%20Entertainment%20UK%20Limited%20-%20Jud.pdf

NAZALI Tax & Legal



Acilan davada;

> Sony’nin PlayStation’larda oyun oynamak i¢in diger t¢linci taraf igle-
tim sistemlerinin veya uygulamalarinin kullanilmasina izin vermedigi,

> PlayStation’larda kullanilmak tizere dijital oyun ve eklenti igerikleri-
nin yalnizca PlayStation Store tizerinden satin alinabildigi ve

> Sony’nin PlayStation Store Gizerinden yapilan tim oyun ve eklenti ice-
rik satin alimlar i¢in ttketiciler tarafindan 6denen tcret izerinden
gelistiricilerden %30 komisyon aldig1 ve bu oranin asiri oldugu

ileri stirilmektedir. CAT, a¢ilan davanin diisiiriilmesi yonindeki Sony’nin
talebini, ileri siirtilen iddialarin makul gerekcelere dayanmadigini kanitla-
yamamasi gerekcesiyle reddederek davanin devam edecegine karar vermis
ancak dava hentiz sonu¢lanmamigtur.

» Fransa Rekabet Otoritesinin Sony Sorusturmasi (2023)*

Fransa rekabet otoritesi Autorité de la Concurrence, 2023 yilinin Aralik
ayinda PS4 icin video oyun kumandas: tedariki pazarindaki hakim du-
rumunu dort yildan fazla bir siire boyunca koétiiye kullandig: gerekgesiy-
le Sony’ye idari para cezasi vermigtir. Sony’nin 8. nesil konsolu olan ve
2013’dan beri satigta olan PS4, Sony tarafindan tasarlanan DualShock 4
adli bir PS4 kumandasiyla birlikte satiga sunulmaktadir. Video oyun ku-
mandalarinin en ¢ok satan konsol aksesuari olmasi nedeniyle ayni kuman-
da PS4’ten ayr1 olarak da satisa konu olmaktadir. Autorité, Sony’nin agagi-
daki iki uygulama ile hakim durumunu koétiye kullandigini tespit etmistir:

Teknik kars1 6nlemler: Autorite, Sony’nin sahtecilikle miicadele etmek
icin uyguladigini ileri stirdiigd, iglincd taraf video oyun kumandalari-
nin (Sony digindaki treticiler tarafindan tretilen ve resmi Sony lisansi
olmayan) dizgiin ¢aligmasini etkileyerek konsol igletim sistemi giin-
cellemeleri sirasinda tiginct taraf oyun kumandalarinin diizenli ola-
rak baglantilarinin kesilmesine yol actigini tespit etmisgtir.

Seffaf olmayan lisanslama politikasi: Autorite ayrica Sony’nin seffaf olmayan
lisanslama politikasinin, PS4 uyumlu kontrol6rleri pazarlamak isteyen rakip
sirketlerin, iiglinct taraflarin resmi bir lisans ve benzersiz kimlik numaralar
almasinin tek yolu olan OLP ortaklik programina katilmasim engelledigini
tespit etmigtir. Autorité, OLP erigim kriterlerini talep eden reticilere iletme-
yi reddeden Sony’nin, programa erisimin baglant1 kesilmelerini 6nlemenin
tek yolu olmasina ragmen kriterleri keyfi bir sekilde uyguladig: degerlendir-
mesinde bulunmustur.

35 Karann basin duyurusu igin bkz. https;/www.autoritedelaconcurrence.fr/en/article/autorite-de-la-concurrence-fines-son-
y-eul35-million-abusing-its-dominant-position-ps4-video
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Autorité, bu iki uygulamanin tgiinct taraf dreticilerin marka imajina hem
oyuncular hem de distribiitorler agisindan 6nemli 6l¢iide zarar verdigi, pazar-
daki geniglemeleri yavaglattig1 ve sirketlerin olasi iflaslarina yol agtigi kanaati-
ne vararak Sony’ye 13.5 milyon Euro tutarinda idari para cezasi vermistir.

»  ABD Adalet Bakanligr’’nin Activision Blizzard Hakkinda Uzlagsma
Talebi (2023)*

ABD Adalet Bakanlig1 (DoJ), Overwatch ve Call of Duty profesyonel e-spor
liglerindeki oyuncular i¢in rekabeti sinirlayan kurallar koydugu ve Sherman
Yasasini ihlal ederek bu liglerdeki e-spor oyuncularinin tcretlerini baski-
ladig: gerekeesiyle Activision Blizzard Inc. hakkinda bir rekabet davas: ag-
mustir. DoJ tarafindan, tim isciler gibi profesyonel e-spor oyuncularinin da
hizmetleri i¢in rekabetten faydalanmay: hak ettiklerini ancak Activision’in
davraniginin bunu engelledigi belirtilmigtir. ABD Columbia Bolge Mahke-
mesi'nde agilan davada iddialar, Activision’in sahibi oldugu iki e-spor ligin-
de, Activision ve her bir ligdeki bagimsiz takimlar “Rekabet¢i Denge Vergisi”
ad1 verilen bir vergi uyguladig: ve bu vergi ile bir takimin oyuncu tcretinin
Activision tarafindan belirlenen bir esigi agmasi halinde Overwatch ve Call
of Duty Liglerindeki takimlar1 cezalandirmak tizere yapilandirildig: yontn-
de olmustur. Bununla birlikte DoJ, rekabet endiselerini gidermek i¢in bir
uzlagma karar1 sunmusgtur. Mahkeme tarafindan onaylanmasi halinde, 6ne-
rilen uzlagma karar1 Activision’in profesyonel e-spor liglerinden herhangi
birinde oyuncu ucretlerini dogrudan veya dolayl olarak sinirlayacak veya
oyunculariigin belirli bir ticret miktarini agtig1 icin herhangi bir takimi vergi-
lendirecek, para cezasina ¢arptirilacak veya bagka bir sekilde cezalandiracak
herhangi bir kural koymasini engellemis olacaktir.

» Activision Blizzard’in Microsoft Tarafindan Devralinmasina
Yonelik incelemeler (2023)

Avrupa Komisyonu Karari*”:

Avrupa Komisyonu, Activision Blizzard’in Microsoft tarafindan devralin-
masi iglemini, konsollar ve bilgisayarlar i¢in video oyunlarinin dagitimi ve
bilgisayar igletim sistemleri pazarlarindaki rekabet endigeleri nedeniyle
nihai incelemeye aldigini duyurmustu. Yaptig: ilk incelemenin ardindan
Komisyon, bagvuru konusu iglem ile ¢oklu oyun abonelik hizmetleri ve/
veya bulut oyun akig hizmetleri de dahil olmak tizere konsol ve bilgisa-
yar oyunlarinin dagitimi ve PC igletim sistemleri pazarlarindaki rekabetin
6nemli 6l¢tide azalabilecegini tespit etmis, ilaveten Activision Blizzard'in

36  ABD Adalet Bakanhgi'min basin duyurusu igin bkz. https://www.justice.gov/opa/pr/justice-department-files-lawsuit-and-propo-
sed-consent-decree-prohibit-activision-blizzard

37 Avrupa  Komisyonu  karar: 15052023,  M.10646  hitps:/Jec.europa.eu/competition/mergers/casesl/202330
/M_10646_9311516_7443_3.pdf
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konsol ve bilgisayar oyunlarina diger platformlarin erigimi agisindan olasi
kisitlamalara yonelik endiseleri oldugunu da belirtmisti. Komisyon'un ni-
hai inceleme kararindaki bahsi gecen rekabet endiseleri asagidaki deger-
lendirmeler {izerine olusmustu:

>  Microsoft, Activision’t devralmasiyla, rakiplerinin Activision’in video
oyunlarini kendi konsollarinda tiiketicilere sunmasini engellemek
veya bu video oyunlarina erisimlerine veya kullanimlarina iligkin hi-
kim ve kogullar1 dezavantajli hale getirmek gibi yollarla Microsoft’a
rakip olan konsol video oyunlari distributérlerine karg: pazar kapayici
stratejiler olusturma imkaninin yani sira bu yonde ekonomik tesvige
de sahip olabilecegi,

> Coklu oyun abonelik hizmetleri ve/veya bulut oyunu akig hizmetleri
pazarinda Microsoft’'un Activision’t devralmasiyla, bu tiir hizmetleri
sunan rakip konsol ve bilgisayar video oyunlar1 dagiticilarinin faali-
yetlerini zorlastiracak sekilde bu sirketlerin bilgisayar ve konsol oyun-
larina erisimini engelleyebilecegi.

Komisyon, Microsoft’un Activision’in oyunlar: ile Microsoft'un sahibi ol-
dugu Windows bulut oyun akig1 yoluyla dagitimi hizmetlerini birlegtirerek
rakip bilgisayar igletim sistemi saglayicilarinin Windows ile rekabet etme
gliclini azaltabilecegi endigesi ve bu tir olas: stratejilerin bahsi gecen pa-
zarlardaki rekabet ortamina zarar verebilecegi gerekgesiyle bagvuru konu-
su devralma iglemini nihai incelemeye aldigin1 duyurmustu.

Yurttilen nihai inceleme sonucunda Avrupa Komisyonu, PC’ler, konsollar
ve mobil cihazlar i¢in oyunlar gelistirip yayimlama faaliyetinde bulunan
Microsoft'un Activision Blizzard’1 devralmabagvurusunu, Microsoft tarafindan
sunulan taahhttlere uyulmas: kosuluyla onaylamigtir. Komisyon'un nihai
incelemesi sonucunda Microsoft'un rakip konsollara ve rakip ¢oklu oyun
abonelik hizmetlerine zarar veremeyecegine isaret eden bulgular belirtilmis,
diger yandan Microsoft'un bulut oyun akisi hizmetleri araciligiyla oyun
dagiuminda rekabete zarar verebilecegi ve PC igletim sistemleri pazarindaki
konumunun giiclenecegi ortaya konmustur. Komisyon yirittigd nihai
inceleme sonucunda, Microsoft'un Activision Blizzard’i devralmasinn ilgili
pazarlardaki rekabete zarar verebilecegi kanaatine ulagmstur.

Bu endiseleri gidermek adina Microsoft, Avrupa Ekonomik Alani’ndaki tiike-
ticilere ve bulut oyun yayin hizmeti saglayicilarina mevcut ve gelecekteki tim
Activision Blizzard PC ve konsol oyunlarini yayinlamak icin ticretsiz bir lisans
da dahil olmak tizere kapsaml lisans taahhitleri sunmustur. Bu kapsamda
Microsoft, 10 yillik bir siire i¢in tiiketicilere ve bulut hizmet saglayicilarina Acti-
vision Blizzard oyunlari igin ticretsiz lisans saglamayi taahhiit etmistir. Boyle-
likle islem 6ncesinde herhangi bir bulut oyunculugu hizmetinde yer almayan
Activision Blizzard oyunlarina, ilgili oyunlar: indirerek oynayan tiketiciler ile
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aym1 sekilde bulut oyunculugu hizmetleri tizerinden erisilebilecegi, bu dogrul-
tuda hem tiiketicilerin Activision Blizzard oyunlarini bulut tizerinden oynaya-
bilecegi hem de bulut oyunculugu hizmetlerinin Activision Blizzard oyunlari
sayesinde gelisecegi ifade edilmistir.

Komisyon, bu taahhttler ile tespit edilen rekabet endiselerinin tamamen gide-
rildigini ve lisanslama taahhftlerinin, gelismekte olan ve hizla biiytiyen bir pa-
zar olan bulut oyun yayin hizmetleri pazarinda rekabeti tesvik edecek bir gelis-
meyi temsil ettigini ifade etmis ve nihayetinde Activision Blizzard’in Microsoft
tarafindan devralinmasi iglemine taahhiitlere tam uyum sartiyla izin vermistir.

CMA Karar1*%:

Avrupa Komisyonu'na benzer sekilde CMA, oyun konsollari, ¢oklu oyun
abonelik hizmetleri ve oyun yayinciliginda rekabetin 6nemli 6l¢iide azala-
bilecegine yonelik rekabetci endigelerini belirterek iglemi nihai incelemeye
almis ve nihai inceleme sonucunda igleme izin vermistir.

CMA, igslem tarafi Microsoft’un, Sony ve Nintendo ile birlikte son 20 yil-
dir oyun konsollar1 pazarina liderlik eden ¢ biyik sirketten biri oldu-
gunu ve pazara girislerin de oldukc¢a sinirli kaldigini belirtmistir. Diger
yandan Activision, Blizzard, Call of Duty ve World of Warcraft gibi din-
yanin en ¢ok satan ve en ¢ok taninan oyun serilerinden bazilarina sahip
tesebbiis oldugundan CMA, Microsoft’un Activision Blizzard’1 satin al-
mastyla, oyun sektorline yeni girenler de dahil olmak iizere rakiplerinin
Activision oyunlarina erigsimini reddetmek veya ¢cok daha koti kosullar-
da erisim saglamak suretiyle rekabet ortamina zarar verebilecegine yo6-
nelik endiselerini belirtmistir.

CMA ayrica Activision Blizzard’t Microsoft'un daha genis ekosistemiyle
birlestirmenin potansiyel etkisine de dikkat ¢cekmigtir. CMA, Microsoft'un
halihazirda 6nde gelen bir oyun konsolu (Xbox), 6nde gelen bir bulut plat-
formu (Azure) ve 6nde gelen PC igletim sistemi (Windows OS) oldugunu
ve bunlarin timunin bulut oyunlarindaki bagar: i¢in 6nemli olabilecegi-
ni vurgulamistir. CMA ayrica Microsoft'un Activision’in oyunlarindan ve
Microsoft'un konsol, bulut ve PC igletim sistemlerindeki giiciinden yarar-
lanarak bulut oyun hizmetleri i¢in yeni olusan pazardaki rekabete zarar
verebileceginden endise duydugunu belirtmistir.

CMA’nin bu endigelerini gidermek adina Microsoft, Avrupa Komisyo-
nu’na verdigi taahhutler gibi CMA’ya da 10 yil gegerli olacak sekilde;
tim Activision Blizzard oyunlarina rakip bulut oyunu platformlarin-
dan ve farkli magazalardan alinan oyunlarin bulut oyunlar: platform-

38 Kararn basin duyurusu igin bkz. hitps;//www.gov.uk/government/news/microsoft-concession-a-gamechanger-that-will-promote-competition
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larindan erigilebilmesi i¢in telif dcreti olmaksizin lisans verilecegini
taahhiit etmis ancak bu taahhiit CMA tarafindan yeterli bulunmayarak
isleme izin vermemistir.

Bunun tizerine Microsoft, Activision’in bulut oyun haklarinin Microsoft
yerine Ubisoft tarafindan alinmasini 6nermistir ve CMA, 2023 Ekim ayin-
da Microsoft’un, bulut oyun haklari olmaksizin Activision Blizzard’1 dev-
ralmasini onayladigini agiklamistir. CMA, onaylanan bu yeni anlagmanin,
Activision’in 6niimuzdeki 15 yil i¢inde urettigi tiim PC ve konsol igerigi-
nin bulut yayin haklarin1 (AEA disindaki), bu igerige erisim i¢in yeni yol-
lar sunma noktasinda gii¢lt ve bagimsiz bir rakibe devredilmesi anlamina
geldigini belirtmisgtir.

CMA, bulut oyun haklarinin Ubisoft’a devri ile, bulut oyun pazarindaki re-
kabetin sinirlanmasinin engellendigini ve Birlesik Krallik’taki bulut oyun
misterileriicin rekabetci fiyat ve hizmetlerin korunacagini, Ubisoft'un Ac-
tivision’in icerigini ¢oklu oyun abonelik hizmetleri de dahil olmak tzere
herhangi bir i modeli alunda sunmasina izin verecegini ve son olarak
bulut oyun saglayicilarinin Activision icerigi icin Windows dig1 igletim
sistemlerini kullanabilmelerini saglayarak maliyetlerini azaltarak verim-
liligini artiracagini ifade etmisgtir.

Rekabet Kurulu Karar1®%:

Rekabet Kurulu, CMA ve Avrupa Komisyonu kararlarina paralel olarak Ac-
tivision Blizzard Inc.'in tek kontroliniin Microsoft Corporation tarafindan
devralinmasi iglemine izin vermigtir. Kurul kararinda Microsoft’'un ana fa-
aliyet alanlari; verimlilik ve is stiregleri ¢oziimleri, akilli bulut teknolojile-
ri ve kigisel bilgi igslem olarak tespit edilmis, dosya kapsaminda 6énem arz
eden oyun sektdriinde ise Microsoft'un, Xbox oyun konsollar: ile Surface
serisi kigisel bilgisayarlar: tiiketicilere sundugu belirlenmistir. Ayrica Mic-
rosoft’un bilgisayar, oyun konsolu ve mobil cihazlar i¢cin hem Xbox Game
Studios isimli 24 adet birinci taraf oyun gelistiriciden olusan koleksiyonu
araciligiyla oyun gelistirdigi, yayimladig1 ve dagittigs; hem de ikinci ve
Uglinci taraf oyun gelistiricileri tarafindan gelistirilen oyunlarin da yay1-
min1 ve dagitimini gergeklestirdigi ifade edilmistir. Diger yandan Activisi-
on Blizzard’in esas olarak oyun gelistirme, yayimlama ve dagitimi faaliyet-
lerini gergeklestirdigi, 6zellikle bilgisayar ve konsol oyunlarina odaklanan
Activision Blizzard’in tam oyun satiglari, oyun ici satiglar ve aboneliklerin
yani sira dagitim firmalarina yazilim lisans sagladig: belirtilmigtir.

Kurul kararinda, diinyada rekabet otoriteleri tarafindan bagvuru konusu
devralma iglemine iligkin kararlara yer verilmis olup akabinde tclinci

39

Rekabet Kurulu’nun 13.07.2023 tarih ve 23-31/592-202 sayili karari
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taraflarin goriglerine yer verilmigtir. Bu kararlar ve gérisler de goz 6niine
alinarak sektore iligkin bilgiler cercevesinde ilgili Griin pazarlar (i) oyun
gelistirme ve yayimlama, (ii) oyun dagiumi, (iii) oyun oynama araglar
(donanim oyunculugu ve bulutoyunculugu), (iv) lisansh tirtin satigy, (v) gevrim
ici gorunttli reklamcilik baghklar ve bunlarin alt kirilimlarn gergevesinde
degerlendirilmis, ancak kesin bir ilgili irtin pazar1 tanimlamasi yapilmamustur.
flgili cografi pazar ise Tirkiye olarak belirlenmis, bununla birlikte oyun
sektoriiniin kireselligi ve iilkeler arasinda 6nemli degisimler olmamasi goz
ontne alinarak kiiresel pazarlarin da dikkate alindig: ifade edilmistir.

Kurul yogunlagma analizi sonucunda taraflarin “Oyun Gelistirme ve Ya-
yimlama”, “Oyun Dagitim1”, “Lisansh Uriin Satig1” ve “Cevrim i¢i Goriin-
tilt Reklamcalik” pazarlar: bakimindan yatay, “Konsol Donanimi ve Bulut
Oyunculugu” ile “Oyun Dagitim1” pazarlar1 bakimindan ise dikey olarak
ortistigl tespitinde bulunmustur. Bu kapsamda Kurul, yukarida sirala-
nan her bir etkilenen pazar gergevesinde ayr: ayr1 asagidaki degerlendir-
melerde bulunmustur. Yatay 6rtiisme bulunan pazarlar asagidaki sekilde

degerlendirilmistir:
a. Oyun Gelistirme ve Yayimlama Pazaria Yonelik Degerlendirme

Bir oyunun tasarlanmasini, programlanmasini ve test edilmesini ifade
eden oyun gelistirme ve bu oyunun lisanslanmasini, pazarlanmasini ve
dagitimini ifade eden oyun yayimlama pazarina iligkin olarak Kurul, ta-
raflarin toplam pazar paylarinin iglem sonrasi bakimindan rekabet kar-
sit1 endigelere mahal vermeyecek nitelikte oldugu ve yeterli dengeleyici
gui¢ olarak bir¢ok rakibin bulundugu degerlendirmesinde bulunmustur.

b. Oyun Dagitimi Pazarina Yonelik Degerlendirme

Kurul, taraflarin fiziksel dagiim kanalinda faaliyetlerinin bulun-
mamasi sebebiyle dijital oyun dagitimi pazarini temel almig, gerek
Microsoft'un gerekse Activision’in oyun dagitimi pazarinda faaliyet
gostermesinden hareketle yatay 6rtiisme bulundugunu ve taraflarin,
Tencent ve Valve (Steam) gibi oyun yayincisi ve gelistiricisi tegebbiisler
tarafindan igletilen bir¢ok diger dijital vitrin ile ve diger biiyiik eglence
sirketleri de dahil olmak tizere ¢ok sayida tesebbiis ile rekabet icinde
olduklarini tespit etmistir.

Nihayetinde Kurul, iglem taraflarinin oldukga sinirli diizeyde pazar
paylarinin olmasi ve rekabetgi baski kurabilecek konumda ¢ok sayida
rakibin bulunmas: da dikkate alindiginda, bildirim konusu islemin,
yatay Ortismenin gergeklestigi oyun dagiimi pazarinda hem tek
tarafli etkiler hem de koordinasyon dogurucu etkiler bakimindan
rekabetin 6nemli 6l¢iide azaltilmasi sonucunu doguracak nitelikte
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olmadig: kanaatine varmistur.
c. Lisansh Uriin Satig1 Pazarina Yonelik Degerlendirme

Kurul, Microsoft'un kendi ¢evrim ici lisansh tGriin magazas: microsoft-
merchandise.com araciligiyla, Activision’in ise ¢cevrim i¢i magazasi gear.
blizzard.com araciligiyla lisansh trin satigi pazarinda faaliyet gdster-
digini, dolayisiyla yatay ortiisme bulundugunu tespit etmistir. Bunun-
la birlikte Kurul, pazarda ¢ok sayida oyuncunun bulunmasi, yerlesik ve
biytik rakiplerin var olmasi, taraflarin toplam pazar paylarinin oldukga
dustk kalmas: ve bir¢ok yeni oyuncunun varligini siirdirmesi gibi hu-
suslar1 g6z oniine alarak iglemin lisansh Grtin satis1 pazarinda rekabeti
sinirlamayacagi kanaatine varmugtur.

d. Cevrim ici Goriintiilii Reklamciik Pazarina Yonelik
Degerlendirme

Kurul, Microsoft’'un MSAN platformu, MSN, Outlook, Edge ve sinirli
6lctide Xbox dahilinde gerceklestirdigini, Activision’in ise reklamci-
lik hizmetlerini tcretsiz olan bilgisayar ve mobil oyunlarda oyun igi
reklamcilik yoluyla gergeklestirdigini ve 6zellikle King tarafindan su-
nulan mobil oyunlarda ¢evrim i¢i gértntili reklamcilik faaliyetleri
yurittigind, dolayisiyla pazarda yatay ortiisme meydana geldigini
tespit etmigtir. Ancak Kurul, Microsoft’un daha ¢ok goriintula rek-
lamciliga, Activision’in ise mobil oyunlarda oyun i¢i gortintili rek-
lamciliga odaklandigini, bu kapsamda taraflarin tekliflerinin ve sun-
duklar: Griinlerin birbirinden farklilagtigini degerlendirmisgtir.

Yatay Ortismenin bulundugu yukaridaki pazarlar bakimindan Kurul,
taraflarin ilgili pazardaki paylar toplaminin %20’nin alunda olmasi
nedeniyle daha ayrintili bir analiz yapilmasina gerek olmadigi ve bahsi
gecen pazarlar bakimindan herhangi bir rekabetci endigenin s6z konusu
olmayacagi kanaatine ulagmigtur.

Yatay ortlisme bulunan pazarlarin yani sira Kurul, oyunlarin gelistirilmesi
ve yayimlanmasi, konsol ve bilgisayar oyunlarinin dijital dagitimi, konsol
donanimi ve bulut oyun hizmetleri pazarlarinda dikey 6rtiigsme meydana
geldigini tespit etmis ve agagidaki degerlendirmelerde bulunmugtur:

i. Konsol Donanimi ve Konsol Oyunlarinin Dijital Dagitimi Pazar-
lar1 Bakimindan Degerlendirme

Kurul, taraflardan yalnizca Microsoft’un konsol donanimi pazarin-
da faaliyet gosterdigini, Activision’in ise bilgisayar, konsol ve mobil
oyunlarinin gelistirilmesi yayimlanmasi ve dagitilmasi alanlarinda
faaliyet gosterdigini, dolayisiyla dikey 6rtismenin meydana geldi-
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gini tespit etmistir. Bununla birlikte Kurul, konsol donanimi paza-
rinda taraflarin pazar paylari, Sony’nin lider konumu, Activision’un
sahip oldugu ve olduk¢a 6nem arz eden CoD oyununun Xbox konsol-
larindaki yeri ve ¢apraz oynama 6zelliginin 6nemini géz 6ntne ala-
rak Microsoft’un girdi kisitlamasi yoluyla rakiplerine pazar: kapat-
masinin ekonomik a¢idan anlamli olmayacag: degerlendirmesinde
bulunmustur. ilaveten Microsoft’un, Sony ve Nintendo ile Activision
oyunlarina iligkin goriismeler yapmasinin, Activision oyunlarinin
rakip konsollara saglanmasina yénelik Microsoft’un niyetinin bu-
lunduguna isaret ettigi degerlendirilmigtir. Bu kapsamda Kurul, is-
lem sonrasinda birlesik tesebbtsiin, rakip konsol saglayicilarindan
Sony’ye Activision oyunlarinin erisimini engelleyerek pazar: kapat-
ma imkanina ve bu yonde bir giidiye sahip olmayacag: kanaatine
varmistir.

Bununla birlikte Kurul, Xbox konsollarinin pazar payiin diastklaga ve
rakiplerden Sony’nin giictinii dikkate alarak, Microsoft'un tist pazardaki
rakiplerin alt pazardaki musterilere erigsimini kisitlama imkaninin olma-
digy, ilaveten sinirli pazar paylari ve Microsoft’un buyiik dl¢iide tglinct
taraf oyun gelistiricilerinin oyunlar1 aracih@iyla gelir elde ediyor olmasi
nedeniyle misteri kisitlamasi yoniinde bir giidiintin de olmayacag: de-
gerlendirmesinde bulunmustur.

ii. Bilgisayar Oyunlarinin Dijjital Dagitimi Pazar1 Bakimindan
Degerlendirme

Kurul, Microsoft’un sahip oldugu dusiik pazar payi, Tencent gibi giicla
rakiplerin varlig1 ve pazarda ¢ok sayida oyuncunun bulundugunu goéz
ontine alarak birlesik tesebbiisiin sahipliginde bulunan bilgisayar oyun-
larinin pazarda 6nemli bir girdi olarak nitelendirilemeyecegi, dolayisty-
la Microsoft’un rakip bilgisayar oyunu dagiticilarina bilgisayar oyunu
saglamay1 reddetme imkaninin olmadig: kanaatine ulagmistir. Diger
yandan Microsoft’un kérl bir gekilde girdi kisitlamasi yapabilecek pazar
guctnden yoksun oldugu degerlendirilmistir. Son olarak, Microsoft’un
rakiplerinden olan Valve ile CoD oyununun Steam’de listelenmesi i¢in
gorismeler yapmas: dikkate alinarak, girdi kisitlamasi yéniinde bir gii-
duye sahip olmadig1 degerlendirilmistir.

Migteri kisitlamasi bakimindan ise Kurul, Microsoft'un dtstk pazar
payi, pazarda ¢ok sayida oyuncunun bulunmasi ve giiclii rakiplerin var-
l1g1 gibi unsurlar ¢ercevesinde Microsoft’un bilgisayar oyunlarinin diji-
tal dagitimi pazarinda musteri kisitlamas: yapma imkanina ve giidiisi-
ne sahip olmayacagi degerlendirmesinde bulunmustur.

iii. Bulut Oyun Hizmetleri Pazar1 Bakimindan Degerlendirme
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Kurul, Microsoft bulut oyun hizmetleri sunarken Activision’in oyun
gelistirmekte ve bunlar1 yayimlama faaliyetinde bulundugu, dolay:-
styla bulut oyun hizmetleri pazarinda da dikey 6rtismenin meyda-
na geldigini tespit etmigtir. Ancak Kurul, Microsoft Turkiye’de bulut
oyun hizmeti sunmaya baglasa dahi bulut oyun hizmetleri pazarin-
daki kresel pazar payi, pazarda birgok blytk ve glicli oyuncunun
bulunmasi gibi hususlar birlikte degerlendirildiginde Microsoft’un
girdi kisitlamasi yoluyla rakiplerine pazari kapatmasinin ekonomik
actdan mimkin olmayacag: degerlendirmesinde bulunmustur.

Misteri kisitlamas: agisindan ise pazarin yeni gelismekte oldugu, alt
pazarda cok sayida gii¢lii rakibin bulundugu ve sahip olunan oyun ige-
riginin ilgili pazarda rekabet edebilmek adina 6nem tasidig: gibi hu-
suslar birlikte degerlendirilerek Microsoft’un tst pazardaki rakiplerin
alt pazardaki misterilere erigimini kisitlama imkininin olmadig: tes-
pitinde bulunulmustur.

Her bir pazar 6zelindeki degerlendirmelerinin akabinde Kurul, Microsoft
tarafindan Avrupa Komisyonu’na sunulan taahhttlerin Tirkiye pazarlar
bakimindan baglayici olup olmadigini incelemis ve ilgili taahhititlerin 10 yil
boyunca Tiirkiye’de de gegerli olacagini tespit etmistir. Bu kapsamda, taraf-
larin Turkiye’de faaliyetlerinin bulut oyun hizmetleri kapsaminda 6rtiigme-
digi, kiiresel olgekte ise taraflarin bu pazardaki faaliyetleri bakimindan ¢ok
sinurli bir 6rttigsme ihtimalinin bulundugu, taraflarin Komisyon’a sundugu
taahhttler kapsaminda pazarin rakiplere kapanmasina iligkin endigelerin
tamamen ortadan kalkti81, sunulan taahhitlerin Ttrkiye bakimindan gecer-
li oldugu ve gelecekte pazara yeni girecek tesebbiisler bakimindan da gecerli
olacagi, bu kapsamda Microsoft'un halihazirda bir¢ok tegebbiisle s6zlesme
yaptgr hususlari nedeniyle ilgili iglemin pazarda tek tarafli etkiler kapsa-
minda rekabet karsit1 bir endige yaratmayacag: kanaatine ulagilmigtir. So-
nug olarak Rekabet Kurulu, etkin rekabetin 6nemli 6l¢iide azaltilmasinin sz
konusu olmadig: kanaatine vararak igleme izin vermistir.
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SURDURULEBILIRLIK

Strdurilebilirlik, ginimziin en 6énemli kiiresel gindem maddelerinden biri ol-
mugtur. Iklim krizi, ¢evre kirliligi ve dogal kaynaklarin tiikkenmesi gibi sorunlar,
strdurilebilirligi daha da 6nemli hale getirmekte ve diinyanin daha kapsayic
bir kiiresel ekonomiye olan ihtiyaci her gecen gtin bir zorunluluga evrilmektedir.
1987'de yayimlanan “Ortak Gelecegimiz” adli Birlesmis Milletler Raporu’nda’ yer
verilerek 6n plana ¢ikan surdirtlebilirlik kavrami, gelecek kusaklarin ihtiyaclari-
n1 kargilama kapasitelerini korurken giniimuz ihtiyaglarina etkili bir sekilde yanit
verebilmeyi ifade etmektedir. > Bu ¢ergevede BM, 2015 yilinda “2030 Strdirilebilir
Kalkinma Glindemi”ni® duyurarak su, enerji, iklim, okyanuslar, sehirlesme, ulagim,
bilim ve teknoloji gibi genis bir yelpazede yer alan 17 kiresel siirdiirtlebilir kalkin-
ma hedefini, tiim paydaslar tarafindan benimsenmesi i¢in glicli bir gekilde orta-
ya koymustur. Ayn1 dogrultuda Avrupa Birligi ve OECD de belirledigi hedeflerde
2050’ye kadar net sera gazi emisyonunu sifirlamayi, daha strdirtlebilir bir eko-
nomiyi ve olugturulacak bu diizenin uygulanmasi sirasinda herhangi bir topluluk
veya alanin ayrimcilifa ugramamasini tesis etmeyi hedeflemigtir.*

Strdurulebilir ekonomiye kiiresel gecis yalnizca ekonomik firsatlar sunmakla kal-
may1p ayni1 zamanda iklim degisikligi ile miicadele bakimindan da hayli 6nem tagi-
maktadir. Devletler ve kiiresel organizasyonlar ¢evreyi baz alan diizenlemeler, ya-
tirimlar ve tegvikler yoluyla stirdiiriilebilir ekonomi hedefine 6nciiliik edecek olsa
da bunlar tek bagina yeterli olmayacaktir. Kamu tarafindaki ¢abalar yeterli gelme-
digi veya bu ¢abanin 6tesine gegebilecek aksiyonlara ihtiyag duyuldugu takdirde,
piyasalardaki ticari bilgi birikimi, inovasyon kabiliyeti ve tiiketim tizerindeki etki
kullanilarak énemli katkilarda bulunulabilecektir. Bu kapsamda 6zel sektor ige-
resindeki firmalarin bireysel aksiyonlarinin yaninda daha etkin ve genis kapsaml
neticeler elde edilmesi i¢in tesebbiisler arasi igbirlikleri glindeme gelebilecektir.

Brundtland Report: Report of the World Commission on Environment and Development: Our Common Future, United Nations, 04.08.1987
Univesity of Alberta, Office of Sustainability, UAlberta’s Sustainability Plan
United Nations, Transforming our world: the 2030 Agenda for Sustainable Development, //sdgs.un.org/2030agenda

oW N~

European Commission, A European Green Deal: Striving to be the first climate-neutral continent, https://ec.europa.eu/info/strategy/
priorities-2019-2024/european-green-deal_en
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Hukukun cesitli alanlarinda siirdiirtilebilirlik kavrami esas veya tali bir konu ola-
rak glindeme gelmektedir. Rekabet hukuku ise, mal ve hizmet piyasalarinda re-
kabetin korunmasi amaciyla olusturulan kurallara dayanarak mal veya hizmet
piyasalarinda iktisadi faaliyet gosteren tesebbtuslerin davranislarini konu almak-
tadir ve bu dogrultuda rekabet hukukunun, cesitli araglar1 kullanarak “toplum-
sal refahin tesisini” amagladigi kabul edilmektedir.’

iste bu noktada rekabet hukuku ve siirdirilebilirlik iligkisi kargimiza ¢ikmak-
tadir. Sirdurilebilirligin, rekabetgi piyasalarin isleyisi bakimindan kaynaklarin
daha verimli kullanilmasina ve gevresel etkilerin azaltilmasina katkida buluna-
cagindan bahsedilebilecektir. Ayni zamanda rekabetgi piyasa ortamu tesis edi-
lirken gevresel etkilerin de goz ontinde bulunduruldugu bir rekabet politikas:
ile surdurulebilirlik hedeflerine ulasilmasina katk: saglanabilecektir.® Rekabet
hukuku ile stirdtrilebilirlik; etkin kaynak tahsisi, Grtin kalitesinin korunmasi,
teknolojik ilerleme ve inovasyonun tesvik edilmesi konularindaki igbirliklerini
desteklemek suretiyle stirdirtlebilir rekabeti tesis edebilmek bakimindan ortak
bir noktada bulugabilecektir. Bu amaca hizmet etme konusunda yesil teknoloji-
deki teknik gelismeyi yavaglatan karteller, daha strdiirlebilir rakiplerin pazara
girmesini veya esit sartlarda rekabet etmesini engelleyen dislayici davraniglar
veya yesil inovasyonun azalmasina yol acabilecek birlesmeler gibi siirdiiriilebilir
rekabetci piyasa ortamina zarar veren rekabeti kisitlayici ihlallere rekabet otori-
teleri, hukukun kendilerine verdigi yetkilerle miidahale edebilecektir.’

Ote yandan siirdiirtilebilirlik ile rekabet hukuku arasinda ¢atisma noktalarinin
da oldugundan soz edilebilecektir. Zira siirduriilebilirlik amaciyla olusturulmusg
izlenimi verilen igbirliklerinin (“greenwashing”), esasinda rekabet hukuku bag-
laminda bir kartel kabul edilerek cezalandirilmas: giindeme gelebilecektir. Yine
strdirilebilirlik saikiyle ortaya cikan birtakim igbirlikleri, bu igbirliklerinin reka-
betci piyasa ortaminda meydana getirecegi pozitif etkilerin sebep olacagi negatif
yansimalarla kiyaslandiginda kabul edilebilir noktada olmadigi durumlarda, her
ne kadar siirdurilebilirlik bagligi altinda da olsa yasaklanabilecektir.

Strdurulebilirlik hedeflerinin uygulanmasinda rekabet hukukunun etkisi ve ulus-
lararas1 organizasyonlarin bu konudaki yaklagimini arastirmak amaciyla hazir-
lanan UNCTAD Raporu’na® gore rekabet otoritelerinin bu ama¢ dogrultusunda
énemli bir rol oynayacag kabul edilmektedir. Oyle ki, rekabet politikasinin ekono-
mik, sosyal ve gevresel kogullara uygun bir sekilde tasarlanmas ve etkili bir sekilde
uygulanmasi durumunda stirdiriilebilir, kapsayici biiytime ve kalkinmanin diger

5 Rekabet Hukukunun Esaslari, https;/www.rekabet.gov.tr/tr/Sayfa/Rekabet-savunuculugu/rekabet-hukuku/rekabet-hukukunun-esaslari

6  OECD Environmental Considerations in Competition Enforcement, December 2021

7 Competition Policy and Sustainable Development, APEC Competition Policy and Law Group, Post-Workshop Report, July 2023, hitps;/

www.apec.org/docs/default-source/publications/2023/7/223_ec_competition-policy-and-sustainable-development.pdf?sforsn=cfd2c2fo_2#:~:-

text=Competition%20law%20and%20sustainable%20development,0f9%20sustainability%2Drelated%20business%20practices.

8  United Nations Conference on Trade and Development, The role of competition policy in promoting sustainable and inclusive
growth, 27.04.2015
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kamu politikalarini tamamlayan bir nitelik tagimas: beklenmektedir. Yine rekabet
hukuku-strdirilebilirlik baglaminda OECD’nin tespitlerine gore, tesebbiislerin
bireysel ve toplu girisimlerinin temel roli goz 6niine alindiginda, rekabet politika-
sinin cevresel hedeflere ulagmak i¢in gerekli teknolojik atilimlara katkida buluna-
cak ve sermayenin etkili bir sekilde tahsis edilmesini saglayacak kilit bir roliinden
bahsetmek mimkiin olacaktir.” OECD, rekabet otoritelerinin geleneksel enstrii-
manlarini kullanirken cevresel etkilerin rekabet analizine dahil edilmesinde cesitli
zorluklar yasayabileceklerine isaret etmektedir. Buna gore, rekabet otoritelerinin
kargilagtiklar stireclerde gevresel etki analizlerini, bireysel ya da kamu yarar1 ba-
kimindan fayda analizlerini, ¢evresel fayda-diger faydalar dengesini veya cevresel
etkilerin gelecek projeksiyonunu nasil degerlendirecegi gibi hususlar bakimindan
zorluklarla kars1 karsiya kalabilecegi belirtilmistir.

Rekabet hukuku ya da daha tanimlayici bir kavramsallagtirmayla rekabetin korun-
mast hukuku ile siirdiirtilebilirlik arasindaki iligkide temel sorun, stirdirilebilirli-
gin korunmas: amaciyla alinacak aksiyonlar ile rekabetin korunmas: hukukunun
gereksinimleri arasindaki catisma potansiyelidir. Rekabet hukukunda son dé-
nemde gelisen ya da insa edilen yaklagim, bu catismanin yonetilebilmesi amacina
dontktir. Bu dogrultuda bir yandan rekabet hukuku uygulamasimin piyasalarda
strdurilebilirlik adina alinan aksiyonlara engel olmamasi ve dahasi bu konuda
otoriteler eliyle tegvik edici bir motivasyon yaratilmasi hedeflenirken, diger yan-
dan piyasalardaki anti-rekabetci uygulamalara strdirtlebilirlik semsiyesi altinda
bir koruma yaratilmamasi adina gesitli yaklagimlar gelistirilmektedir.

Siirdiiriilebilirlik-Rekabet Hukuku Ekseninde 2023 Yili

Strdurilebilirlik kavrami ve bilinci her gegen giin etki alanini genisletmekte ve
daha cok gindeme gelmektedir. Bu baglamda 2023 yilinda da “surdurilebilir-
lik” merkezli gelismeler yaganmaisg ve nispeten hareketli bir y1l olmustur.

Bilindigi tizere 2023 yilinda AB rekabet hukuku uygulamasi bakimindan gergek-
lesen 6nemli gelismelerden birisi Avrupa Komisyonu’nun Yatay I Birligi Anlasg-
malar1 Grup Muafiyeti Tebligi (Horizontal Block Exemption Regulations “HBER”)
ve Yatay Kilavuz'un (Horizontal Guideline)® 01 Haziran 2023 tarihinde Avrupa
Komisyonu tarafindan kabul edilmesi olmustur. S6z konusu diizenleme belirli
yatay igbirligi anlagmalar1 kategorileri i¢in bir “giivenli liman” olusturmaktadir.
Kilavuz ise bu glivenli liman kapsaminda cesitli igbirligi bicimlerinin rekabet hu-
kukuna uygunlugunu degerlendirmek tzere tesebbtslere rehberlik saglamak-
tadir. Strdiurdlebilirlik anlagmalari, yalnizca rekabetin amag¢ bakimindan kisit-
lanmas: seklinde ciddi kisitlamalar icermeleri veya TFEU" Madde 101(1)’e aykir1
olarak rekabet tizerinde kayda deger olumsuz etkiler yaratmalar: halinde Madde

9 OECD (2021), Environmental considerations in competition enforcement, OECD Competition Committee Discussion Paper, https//
www.oecd.org/daf/competition/environmental-considerations-in-competition-enforcement.htm

10 Avrupa Komisyonu, 01.06.2023, https://ec.europa.eu/commission/presscorner/detail/en/ip_23.2990

11 Treaty on the Functioning of the European Union
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101(1) kapsaminda rekabet endiselerine yol agmaktadir. Stirdurilebilirlik anlag-
malari, Madde 101(1)’i ihlal ettiginde, bu hitkmtin dért kogulunun kargilanmasi
halinde, Madde 101(3) kapsaminda yine de gerekgelendirilebilmektedir.

Bu noktada 6nemli ve dikkat ¢ekici olan husus yukarida sézlint ettigimiz son
diizenlemeler ile birlikte ilgili Kilavuz’a stirdurilebilirlik anlagmalarini kapsa-
yan yeni bir bolim eklenmis olmasidir. Bu boliimde rekabet kisitlamalar: veya
rekabet tizerinde kayda deger fiili veya muhtemel olumsuzluklara yol a¢ilmas:
durumlari hari¢ olacak sekilde, rekabet hukuku kurallarinin rakipler arasinda
surdurtlebilirlik amaci giiden anlagmalara engel tegkil etmedigi acikliga ka-
vusturulmus ve bu konuda rehber niteliginde bir igerige yer verilmigtir. Teb-
lig’de, belirli kogullari kargilayan stirdirtlebilirlik standardizasyon anlagmala-
r1igin bir giivenli liman saglanmigtir. Sirdirtlebilirlik anlagmalarinin rekabet
hukuku baglaminda degerlendirilmesi agisindan dikkate alinabilecek fayda
tirleri tanimlanmaisg ve bir siirdtrtlebilirlik anlagmasinin rekabet hukuku yap-
tirimlarindan nasil muaf tutulabilecegi de acikliga kavusturulmustur.

AB tarafindaki bir diger gelisme de Avrupa Komisyonu’nun 07 Aralik 2023 ta-
rihinde, yakin zamanda reforme edilen Ortak Tarim Politikast (“Common Agri-
cultural Policy”) ile AB rekabet kurallarina getirilen istisna diizenlemesine iligkin
tesebbiislerin ortak strdirtlebilirlik girisimlerini nasil tasarlayabileceklerine
yonelik Kilavuz ilkelerini? kabul etmesi olmusgtur. Tarim {iriinleri piyasalarinin
ortak bir gekilde diizenlenmesini 6ngdren 1308/2013 sayil Tiiziik" kapsaminda,
tarim sektorindeki baz: rekabeti kisitlayici anlagmalar, zorunlu AB veya ulusal
kurallarin 6tesine gecen siirduriilebilirlik standartlarina ulagmak i¢in vazgecil-
mez oldugu durumlarda rekabet hukuku yaptirimlarindan muaf tutulmustur.

Bahse konu Kilavuz 6zellikle; (i) istisnanin kapsaminin tanimlanmas, (ii) uy-
gun strdirilebilirlik hedeflerinin tanimlanmasi, (iii) stirddrilebilirlik stan-
dartlar i¢in gerekliliklerin belirlenmesi, (iv) strdirilebilirlik anlagmalarinin,
surdurtlebilirlik standardina ulagmak icin vazgegilmez olmasi kosulunun de-
taylandirilmasi ve (v) rekabet otoriteleri tarafindan yapilacak ex-post miida-
halenin kapsaminin tanimlanmasi hususlarini diizenlemektedir. Bu baglamda
spesifik olarak tarim sektortine yonelik stirdirilebilirlik-rekabet hukuku di-
zenlemesinin hayata gecirilmesi bakimindan bu Kilavuz 2023 yilinin sonunda
gerceklesen dikkat cekici bir gelisme olmustur.

Birlesik Krallik da yakin dénemde strdiirtlebilirlik eksenindeki rekabet hukuku
gelismelerine ev sahipligi yapmistir. Bilindigi tizere 2021 yilinda Birlesik Krallik
Rekabet ve Piyasa Otoritesi (CMA), “Cevresel Strdirilebilirlik Anlagmalarina

12 Avrupa Komisyonu, 07.12.2023, https://ec.europa.eu/commission/presscorner/detail/en/IP_23_6370
13 Avrupa Komsiyonu, “Regulation 1308/2013 establishing a common organisation of the markets in agricultural products (‘CMO
Regulation’)”, https.//eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013R1308
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fligkin Kilavuz”u yayimlayarak stirdirilebilirlik anlagmalarini, mevcut reka-
bet kurallar1 bakimindan “iklim degisikligiyle miicadele gibi siirduriilebilirlik
hedeflerine ulagilmasi igin igletmeler arasindaki igbirligi anlagmalari” seklinde
tamimlayarak kapsami yalnizca cevresel stirdurilebilirlikle sinirli tutarak ko-
numlandirmig ve yorumlamigtir.* Anilan Kilavuz gercevesinde uygulama devam
ederken CMA 12 Ekim 2023 tarihinde, yeni “Yesil Anlagmalar Kilavuzu”nu ya-
yimlamustir.” Yesil Anlagmalar Kilavuzu, “Chapter I - Prohibition in the Compe-
tition Act 1998” duzenlemesinin rakipler arasindaki gevresel surdirtlebilirlik
anlagmalarina uygulanmasi konusunda sirketlere aciklik saglamak tizere tasar-
lanmugtir. Ocak 2021'de yayimlanan bir 6nceki kilavuzun aksine, Yesil Anlagma-
lar Kilavuzu belirli stirdiriilebilirlik anlagmasi tiirlerine yonelik daha esnek bir
yaklasim sunmaktadir. Kilavuz, 6nceki rehberi genisleterek icerdigi yeni 6rnek-
lerle sinirlari daha belirli bir yaklasim sergilemektedir. Bu kapsamda Kilavuzda
piyasadaki rekabetle ilgili olmayan ya da rekabet tizerinde kayda deger bir etkiye
sahip olmadig1 diistiniilen dokuz tiir “yesil anlagma” listelenmistir, bunlar:

»  Taraflarin etkilenen pazarda ¢ok kiiciik bir toplam pazar payina sahip
oldugu ve anlagmanin amacg itibariyle rekabeti kisitlamadig: “kayda
deger nitelikte olmayan” (“non-appreciable”) anlagmalar,

»  Fiyat, miktar, kalite veya yenilik gibi rekabetin ana parametrelerini et-
kilemeyen anlagmalar,

»  Taraflardan hicbirinin teknik yeterlilige sahip olmadiklar igin veya
ilgili riskin ya da gerekli yatirim seviyesi nedeniyle tek basina gercek-
lestiremeyecegi bir hususu ortaklagsa meydana getirmek i¢in yapilan
anlagmalar,

»  Tesviklerin 6tesinde yasal bir gereklilige uymak gibi nedenlerle ortaya
cikan rakipler arasinda igbirligi anlagmalari,

»  Taraflarin belirli tedarikgilerden alim yapmasini (veya yapmamasini)
gerektirmemesi ve taraflarin bu tedarikgilerden satin alinan fiyatlar veya
miktarlar hakkinda rekabet agisindan hassas bilgileri paylagilmamasi
kosuluyla, tedarikgilerin ¢evresel stirdiirtilebilirlik referanslari hakkinda
objektif ve kanita dayali bilgileri bir araya getirmeye veya bu konuda bir
derecelendirme saglamaya yonelik anlagmalar,

»  Bir dizi kogula dayali olarak bir standardin olusturulmasi ve uygulan-
masina iligkin, endistri standartlarinin olusturulmasi anlagmalari,

»  Tuketiciler i¢in fiyatlarda kayda deger bir artiga veya kalite ya da sece-
neklerde kayda deger bir azalmaya yol agmamasi kosuluyla, siirdtrt-
lebilir olmayan triin veya stireclerin agamali olarak kaldirilmasi veya
geri ¢ekilmesine iligkin anlagmalar,

»  Katihma igletmelerin kendi katkilarini ve hedeflerine ulagma veya

14 Competition & Markets Authority, Guidance: Environmental Sustainability Agreements and Competition Law, 27.01.2021
15 Competition & Markets Authority, Green Agreements Guidance: Guidance on the application of the Chapter I prohibition in the
Competition Act 1998 to environmental sustainability agreements, 12.10.2023
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bunlarin 6tesine ge¢me seklini belirlemekte bagimsiz kalmalari kosu-
luyla, bir sektér genelinde cevresel hedeflere yonelik anlagmalar,

»  Cevresel stirdirilebilirligi gozeten kurumsal politikalarin desteklenme-
sii¢in hissedarlar arasinda gergeklestirilen oy kullanma anlagmalari.

Yesil anlagmalarin muafiyetten yararlanabilmesi i¢in, taraflarin yesil anlagma-
larin belirli yararlar sagladigini, Giretimi veya dagitimi iyilestirdigini veya tek-
nik veya ekonomik ilerlemeyi tesvik ettigini gostermesi ve anlagsmanin icerdigi
rekabet kisitlamalarinin bu yararlarin elde edilmesinde vazgecilmez olmas:
gerekmektedir. Bunun diginda kilavuza gore siirdtrilebilirlik amaci tagiyan
bir yesil anlagmadan bahsedilebilmesi i¢in “tiketici faydasi”nin ortaya ¢ikma-
s1 beklenmektedir. Tiketiciler i¢in ortaya c¢ikacak yararlarin objektif, somut,
dogrulanabilir olmas1 gerekmekte olup; tiiketici faydasinin belirlenmesine
iligkin “ttketiciye adil pay” kosulunu, anlagmadan etkilenen pazar i¢indeki ve
diger pazarlardaki tiiketicilerin yararlarinin toplamini dikkate alarak deger-
lendirilmesi gerektigi vurgulanmaktadur.

Ozetle, CMA’nin “Yesil Anlagmalar Kilavuzu”, stirdiirilebilirligi tesvik ederken,
bu yonde igbirligi yapmay: diisiinen tegebbiislere ¢evresel amaclar da dahil ol-
mak tzere tek bagina “iyi niyet”lerin aykiriliklara yonelik savunma olamayacag:
ve bu tiir igbirlikleri kapsaminda mevcut/potansiyel rakiplerle rekabete hassas
bilgi degisiminden kacginilmas: gerektigi gibi birtakim hatirlatmalar: da igeren,
daha fazla netlik saglamay1 amaclayan bir kilavuz olarak kargimiza ¢tkmaktadir.

Hollanda da 2023 yilinda stirdirilebilirlik ekseninde kayda deger gelismelerin
yasandig: ilkelerden olmustur. Hollanda’da diger tilkelerde yasanan gelisme-
lerde oldugu gibi bir kilavuz yayimlanmasinin yani sira, 6zellikle atik yoneti-
mi gergevesinde kararlar da kargimiza gikmaktadur. ilk olarak Hollanda rekabet
otoritesi (“ACM”) 23 Mayis 2023 tarihinde, Amsterdam merkezli atik yonetimi
sirketi Afval en Energiebedrijf’in (AEB) rakibi Afvalverwerking Rijnmond (AVR)
tarafindan devralinmas: iglemine; AVR'nin ¢ok gii¢lii bir pazar payina ulagacag:
ve bu durumun evsel atiklar ile diisiik seviyeli tehlikeli atiklarin iglenme mali-
yetlerini artiracag gerekgesiyle izin vermemigtir.”® 2021 yilinda Amsterdam Be-
lediyesi’nin AEB’yi Ozellestirmeye karar vermesi ile baglayan stirecte, ihalenin
kazanani AVR olmus ve s6z konusu devralma iglemi i¢gin ACM’ye bagvurmustur.
Bildirim tzerine ACM tarafindan yapilan gesitli ekonomik analizler sonucun-
da, Hollanda’da atiklar biiytik 6lgekte isleyebilen ¢ok az sayida oyuncu oldugu,
devralma igleminin gerceklesmesi halinde Hollanda’nin giineyinde kalan birgok
belediye i¢cin AVR/AEB’nin atik yakma tesisleri uzakta kalacagindan atik igleme
icin maliyetlerin yiikselecegi ve bu maliyetlerin belediyeler tarafindan sakinleri-
ne yansitilacag: degerlendirmelerinde bulunulmustur. Bunun yani sira devral-
ma sonrasi ortaya ¢ikacak olan tegebbtlisiin pazar paymnin %80’lere ulagacagi ve

16 Authority for Consumers and Markets (“ACM”), 23.05.2023, https://www.acm.nl/en/publications/acm-blocks-acquisition-was-
te-management-company-aeb-rival-company-avr
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isleme kapasitesinin en yakin rakibinin iki katina ulagacag ifade edilirken; dev-
ralma igleminin AVR tarafindan iddia edildigi gibi atik iglemeyi daha siirdiirt-
lebilir hale getirme ¢abalarini hizlandirmayacagy, ayristirma tesisleri veya CO2
yakalama gibi stirdtrilebilirlik 6nlemlerinin zaten uygulanmasi gerektigi ve stir-
durilebilirlik hedeflerine gerek duyuldugunda oyuncular arasinda gerceklegebi-
lecek ¢esitli igbirlikleri yoluyla halihazirda ulagilabilecegi degerlendirmelerinde
bulunulmus ve igleme izin verilmistir. Bu karar birlesme ve devralma iglemlerine
yo6nelik rekabet hukuku uygulamalarinda strdurilebilirlik eksenli savunmalarin
nasil bir zeminde degerlendirilebilecegine dair dikkat gekici bir karardur.

Yine ACM 13 Haziran 2023 tarihinde, strdirilebilirlik beyanlarina iligkin ge-
nel kurallar ve pratik 6rnekler barindiran “Stirdiirtilebilirlik Beyanlarina iligkin
Kilavuz”u giincellemigtir.”” Kilavuz, tesebbuslerin siirdirilebilirlik beyanlari-
n1 dogru sekilde olusturmalarina yardimci olmay: amaclayan bes belirli kural
icermektedir. Kilavuz’a gore tegebbiislerin;

> Surdurlebilirlik beyanlarini dogru, agik, detayl ve kapsaml sekilde
kaleme almak,

> Surdirtlebilirlik beyanlarini verilerle desteklemek ve giincel tutmak,
> Rakip trlnler veya diger markalarla dogru karsilagtirmalar yapmak,

>  Gorsel igeren beyanlarin ve etiketlerin tiketicilerin kafasini karigtir-
mak yerine onlar1 dogru yonlendirdiginden emin olmak,

> Gelecekteki strdirtlebilirlik hedeflerini agikga belirtmek,

zorunda oldugu ifade edilmistir.

Son olarak, ACM 04 Ekim 2023 tarihinde, “Surdirtlebilirlik Anlagmalarini Denet-
lemesi” baglikli yeni politika kuralini duyurmustur. Yeni politika kuraly, igletmele-
rin stirdirilebilirlik hedeflerine ulasmak igin igbirligi yapabileceklerini ve rekabet
kurallarinin, stirdtrtlebilir bir topluma katk: saglayan anlagmalarin 6niinde engel
teskil etmeyecek sekilde uygulanmasina yonelik yaklagimini ortaya koymustur.'®
Buna gore, tegebbislerin siirdirilebilirlik hedeflerini kargilamak i¢in belirli sartla-
rin saglanmasi halinde rekabet kurallarini ihlal etmeden birlikte ¢aligabileceklerini
belirtiyor. Politika kurali ile birlikte 6zetle: tesebbuslerin ortaklaga bir gekilde tam
olarak uygulanamayan baglayici bir ulusal veya AB strdirilebilirlik kurallarina
uymay1 kabul edebilecekleri ve tiiketicilere kayda deger ve objekdtif bir fayda sag-

17 Authority for Consumers and Markets (“ACM”), 13.06.2023, hitps;fwww.acm.nl/en/publications/guidelines-regarding-sustainability-claims
18 Authority for Consumers and Markets (“ACM”), 04.10.2023, “ACM’s oversight of sustainability agreements”, https://www.acm.nl/
system/files/documents/Beleidsregel%20Toezicht%20ACM%200p%20duurzaamheidsafspraken%20ENG.pdf
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lanmasi halinde (CO2 emisyonlarinin azaltilmas gibi) cevresel hedeflere etkin bir
sekilde ulagmak konusunda anlagabilecekleri ifade edilmigtir. S6z konusu politi-
ka kurali, Avrupa Komisyonu'nun Yatay igbirligi Anlagmalarina iliskin Kilavuz’da
acikladigr stirdirtlebilirlik anlagsmalarina iligkin ilkelere uygun olarak hazirlan-
mistir. Bu konuda dikkat cekici bir bagka gelisme ise ACM’nin, s6z konusu politika
kuralini ilk kez, atik toplayicilarinin geri doniisimi tegvik etmek amaciyla igbirligi
yapmalarina yonelik anlagmaya uygulamig olmasidir."” Buna gore ticari atik topla-
yicilarinin, haftada en az 240 litre ticari atik teslim edebilen kurumsal igletmelere
yonelik en az iki ayrigtirilmig atik akigi sunmak icin anlagma yapabilmelerine ACM
tarafindan politika kurali cercevesinde onay verilmistir. ACM tarafindan, bu planin
atik toplayicilarina yonelik yasal atik ayristirma ytkimlaligi ile uyumlu olmasi
ve stirdiiriilebilir atik yénetimine katk: saglamast, atiklarin kaynaginda ayristiril-
mast, strdirilebilir ekonomiyi desteklemesi, hammadde israfini 6nlemesi ve daha
az atigin yakilmasini saglamasi nedeniyle s6z konusu politika kurali cercevesinde
oldugu degerlendirilmistir. Bu karar esasinda duyurulan politika kurallarinin uy-
gulamaya nasil yansiyacagini gosteren somut ornek niteliginde bir gelisme olmast
nedeniyle 6nem tagimaktadir.

2023 yilina ait 6nemli kabul edilebilecek ve deginecegimiz son gelisme ise Alman
rekabet otoritesi Bundeskartellamt’in 13 Haziran 2023 tarihinde, Alman Strda-
rilebilir Kakao Girigimi (Kakaoforum) ile ilgili ytriittigi inceleme sonucunda
detayli bir sorusturmaya gerek olmadigina karar vermis olmasidir.”® Kakaofo-
rum, kamu otoriteleri, kakao ve ¢ikolata endistrisi sirketleri, Alman perakende
market ticaretinin 6nde gelen oyunculari ve uluslararasi STK'lar arasindaki sek-
torel igbirligini hedefleyerek ve tiyelerini, treticiler i¢in adil, kigisellestirilmis as-
gari fiyatlar ile kotalar ve prim sistemlerini géniillt olarak taahhtit etmeye tegvik
ederek kakao ciftcilerini desteklemeyi amaclayan bir girisimdir.

Bundeskartellamt yaptig1 incelemede, Kakaoforum’un sabit primler degil kal-
kinma yardimi aragtirmas: yoluyla olusturulan referans fiyatlari kullandigini
ve her tiyenin asgari fiyatlar, kotalar ve primler gibi bireysel taahhtitlerini kendi
planlariyla toplu bir bicimde agiklamasi gerektigini tespit etmigtir. Bundeskar-
tellamt, girigimin dyeleri tarafindan sunulan tiim taahhitlerin gonillalik esa-
sina dayanmasini ve bu taahhttlerin yerine getirilmemesi halinde herhangi bir
yaptirim mekanizmasinin bulunmamasini olumlu bir etken olarak degerlendir-
mistir. Ayrica Bundeskartellamt, bireysel taahhiitlerin anonim ve bolgesel bilgi-
lerle yayinlanmakta oldugunu ve bu taahhttlerin deger zinciri ve nihai ¢ikolata
drtinleri boyunca toplam fiyat olusumunun nispeten ki¢iik bir bélimuni temsil
ettigini tespit etmistir. Bu bulgulara dayanarak Bundeskartellamt, Kakaoforum
ile ilgili ayrintili bir sorusturmaya gerek olmadigina karar vermistir.

19 Authority for Consumers and Markets (“ACM”), 04.10.2023, https://www.acm.nl/en/publications/acm-positive-about-collabora-
tion-waste-collectors-stimulate-recycling

20 Bundeskartellamt, 13.06.2023,  https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/  Pressemitteilungen/2023
/13_06_2023_Kakaoforum.html
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Ozetle Avrupa Kitasindaki devletlerde stirdirilebilirlik anlagmalarina yonelik
rekabet hukuku baglamindaki yaklagimlar birbirine yakinsamaktadir. Buna
gore rakipler arasindaki anlagmalara yo6nelik olarak rekabet hukuku uygula-
masinin halihazirda uygulanan kurallarindan buyiik farkliliklar sé6z konusu
olmamakta; sirdurilebilirlik anlagmas: sonucunda ortaya ¢ikan durumda re-
kabet tamamen kisitlanmiyor, rekabetteki kisitlamaya kiyasla daha fazla gev-
resel fayda tiiketiciye sunuluyorsa bu anlagmalarin rekabet hukukuna aykir
olmayacag: yaklagimi 6n plana ¢ikmaktadir. Bu cercevede daha genis bir fay-
da analizi yapilmasi gerektigi yaklagimi 6nem kazanmakta olup fayda analizi
degerlendirmesinde bireysel kullanima bagl olan deger, bireysel kullanima
bagli olmayan deger ve kollektif fayda unsurlarinin dikkate alinacag: ortaya
konulmaktadir. Strdurilebilirlik anlagmasi altinda agir kisitlamalar konusun-
da muafiyetin s6z konusu olamayacag ve sirketlerin ¢evreci politikalari kotiye
kullanarak bir “greenwashing” durumunun ortaya ¢ikmasinin 6ntine gegilme-
si gerektigi yaklagimi bu ¢aligmalarin bagladigi ilk andan itibaren ortak bir vur-
gu olarak kabul edilebilecektir.
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ENERJI

Elektrik ve Elektrikli Sarj istasyonlar

Bu caligma kapsaminda elektrik ve elektrikli arag sarj istasyonlar: piyasalari-
nin rekabet hukuku agisindan goériintimleri ve 2023 yili icerisindeki giincel ge-
lismeler incelenecektir.

1. Elektrik Piyasas1

Ulkemizde elektrik piyasasinda serbestlesme stirecinin 2001 yilindan bu yana
devam ettigi gorilmektedir. Esasen 1980’ler, 1990’lar ve 2000’li yillarin ba-
sinda atilan ¢esitli adimlar bulunsa da rekabetgi bir elektrik piyasasinin olus-
turulmas: hedefine yonelik temel mevzuat degisikligi 2001 yilinda yurirlige
giren 4628 sayili Elektrik Piyasasi Kanunu’dur. Bu kanunla birlikte elektrik
piyasasindaki biitinlesik yap:1 ayristirmaya tabi tutulmus ve akabinde belir-
li bir takvim dahilinde; dagitim 6zellestirmeleri gerceklestirilmistir. Ozelles-
tirmelerle es zamanli olarak serbest perakende ve toptan satig piyasalarinin
temelleri atilmistir. 4628 sayili Kanun’un yerine 2013 yilinda yirirlige giren
6446 sayili Kanun’la birlikte serbestlesme stireci ivme kazanmigtir. 6446 sayili
Kanun; organize toptan elektrik piyasalari, enerji borsasi ve piyasa igletmecisi
EPIAS'1n olusumunun temel yasal dayanagini olugturmaktadir. Boylelikle ser-
bestlesme stirecinde bityitk 6nem atfedilen giin 6ncesi ve giin ici piyasalar ile
dengeleme gii¢ piyasasi, yan hizmetler piyasasi ve tiirev piyasalarinin iglevsel
hale getirilmesinin 6ni ag¢ilmistir.

Elektrik piyasasinin 6zellestirme ve serbestlesme sertiveninde Rekabet Kuru-
mu’nun bu piyasaya temas ettigi ¢ok sayida siire¢ yagsanmigtir. Kurumun elekt-
rik piyasasina iligkin almis oldugu 6nem arz eden kararlar su sekilde siralana-
bilir:

»  Rekabet Kurumu 1998 yilinda TEDAS o6zellestirmelerine iligkin ka-
rarinda’, TEDAS bunyesinde bulunan 17 adet elektrik dagitim bol-
gesinin 6zellegtirmesine iligkin olarak; dagitim ve ticari faaliyetlerin
birbirinden ayr1 olarak ele alinmasi, esit durumdaki alicilara ayrimer
davranilmamasi, bolgesel minhasirliklarin kaldirilmasi, tiiketicilere
tedarikgilerini segme serbestisi getirilmesi gerektigi yoniinde goris
olusturmugtur. Rekabet Kurumu'nun bu gorisu, ilerleyen siirecte

1 Rekabet Kurulu karari, 19.10.1998, 87/693-138.
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olusturulan 6zellestirme ve serbestlesme politikalarina etki etmis ve
4628 sayili Kanun’da yer bulmustur. Ayrica 2005 yilinda, bu defa 21
dagium bolgesinin 6zellestirilmesi i¢in olusturulan TEDAS gortistiin-
de” bu yaklagim biytk 6l¢iide stirdiralmustir.

» 2003 yilinda alinmig olan CEAS kararinda®, Cukurova bolgesindeki
dagium ve iletim faaliyetlerini ytrtten CEAS’1n, bdlgesindeki rakip
elektrik Uretim sirketlerinin sebekeye erisimini engelledigi tespit
edilmis ve tesebbiise idari para cezasi verilmistir. EPDK’nin hentiiz
kurumsallagmadig1 dénemde alinan bu karar, elektrigin nakli faali-
yetlerinin rekabet hukuku kapsaminda zorunlu unsur olarak deger-
lendirilmesi ve bu konunun Rekabet Kurumu miidahalesine konu ol-
masi1 bakimindan 6nem arz etmektedir.

» Rekabet Kurumu 2008-2013 yillar1 arasinda gerceklesen dagitim
ozellestirmesi iglemlerine izin vermigtir. izin kararlarinda dagitim
sirketlerinden ayrigarak kurulacak perakende satig sirketlerinin ser-
bestlesmenin ilerleyen dénemlerinde birbirilerinin en giiglt rakibi
olacag: degerlendirilerek bu pazarda olusacak %30 izeri pazar pay1
hakim durum sayilmigtir.

»  Ozellestirmelerin tamamlandig: 2013 yilinda Rekabet Kurumu, bir
kisim dagitim ve gorevli tedarik sirketlerinin hikim durumlarini
kottye kullanmalar: iddialarina yonelik 6naragtirmalar ylUrttmis-
tir. Thlal niteliginde oldugu degerlendirilen gesitli tespitlere kargin
Rekabet Kurulu, serbestlesme siirecinin ilk agamalarinda bulunul-
masi1 nedeniyle sorusturma agilmamasina ancak tegebbtslere Ka-
nun’un 9. maddesi kapsaminda uyar: mahiyetinde bildirimde bu-
lunulmasina karar vermistir. Bu kararlar elektrik dagitim ve tedarik
piyasalar1 agisindan rekabet ihlali teskil eden davraniglarin neler
olabilecegine ve olas1 bir rekabet hukuku incelemesinin ne tir dav-
raniglar Gzerine yogunlasabilecegine 151k tutan ilk kararlar olarak
onem arz etmektedir.

»  Bu Onarastirmalarin akabinde Kurum 2015 yilinda Elektrik Sektor
Aragtirmasi Raporu’nu yayimlamigtir.

»  Rekabet Kurumu, 2016 yilinda elektrik dagitim ve perakende piyasa-
sinda faaliyet gosteren tesebbisler hakkinda ii¢ 6nemli sorusturma

2 21.07.2005 tarihli Rekabet Kurumu goriisii.

3 Rekabet Kurulu karar, 10.11.2003, 03-72/874-373. (Danistay'in iptal karar iizerine 08.02.2007 tarih ve 07-13/101-30 saywyla
yeni bir karar alimmgtir.)

4 Rekabet Kurulu kararlar, 22.10.2014 14-42/761-337, 22.10.2014 14-42/762-338, 03.12.2014 14-47/860-390, 15.01.2015 15-03/33-18.
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yuritmuis ve sorusturmalarin sonunda tesebbusler hakkinda idari
para cezasi kararlar1 vermisgtir®.

Yabanc otoritelerin almig oldugu kararlar ve Rekabet Kurumu tarafindan Tir-
kiye elektrik piyasasina iligkin bugiine kadar alinmig olan kararlar ile 6ngori-
lerimiz gercevesinde elektrik piyasasinda tegebbuslerin kars: kargiya kalabile-
cegi temel rekabet hukuku riskleri ana hatlariyla agagidaki gibidir:

i. Uretim

Kapasite tutma stratejileri,

iletim kisitlar1 nedeniyle olusan bélgesel ve zamansal hakim durum
ve bu dénemlerdeki fiyatlama stratejileri,

Yuksek tretim kapasitesi ve santral cesitliligi olan portfoylere sahip
olan ureticilerin diigitk marjinal maliyette Gretim yapabildigi durum-
larda fiyat yukseltmesi,

Rakipler arasi bilgi degisimi,

Diger enerji pazarlarinda faaliyet sonucu birincil enerji kaynaklarina
erigsim ve bu pazarlardaki tiiketici portfdylerinin kullanilmasi,
Oligopolistik pazar yapisinin bir sonucu olarak, rakip tesebbisler
arasinda piyasadaki rekabeti bozacak sekildeki anlagma ya da uyum-
lu eylemlerin gerceklesme ihtimalinin artmasi.

ii. Dagitim

Diger tedarik¢inin GTS’de bulunmayan titketim verilerinin ve paza-
rin geneline iligkin verilerin GTS’ye aktarilmasi,

GTS’ye maliyet avantaji yaratilarak ¢apraz stibvansiyonda bulunul-
mast,

Okuma, kesme, bakim, onarim gibi dagitim operasyonlarinda GTS le-
hine ayrimc davraniglarda bulunulmas,

Tiketici nezdinde ge¢misten gelen Dagitim ve GTS nin butiinlesik
oldugu algisinin GTS’ye serbest tiiketici satisinda avantaj saglayacak
sekilde kullanilmas,

Lisanssiz elektrik Uretimi, arag¢ sarj istasyonlarina iligkin streglerde
ayrimcilik yapilmasi.

iii. Perakende

Tiketicilerin diger tedarik¢ilere gegisinin engellenmesi amaciyla
portféyler arasinda toplu veya s6zlesmesiz gegisler yapilmasi,
Regtile tarifeden serbest tiiketici gegislerinde EPDK tarafindan belir-

5 Rekabet Kurulu kararlari, 08.08.2018 18-27/461-224, 01.10.2018 18-36/583-284, 20.02.2018 18-06/101-52.
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lenen mevzuattaki usul ve esaslara uyulmamasi,

= Tedarik¢i gecislerini zorlastiracak nitelikte uzun sireli sézlesmeler
akdedilmesi,

= Rakip tedarikgilerle iskonto oranlarinin belirlenmesinde koordine
hareket edilmesi, Diger GT$’ler ile serbest tiiketici satislarinda bolge
paylasiminda bulunulmas,

2. Elektrik Piyasasinda 2023 Gelismeleri

Yukarida 6zetlenen rekabet hukuku riskleri ¢ercevesinde kiiresel rekabet huku-
ku otoritelerinin elektrik piyasasina yonelik olarak 2023 yilinda almis oldukla-
r1 kararlardan 6nem arz ettigi distintlenler asagida aktarilmistir.

ilk olarak, Hollanda rekabet otoritesi Auhority for Consumers & Markets (ACM)
15 Subat 2023 tarihinde yayimlamis oldugu duyurusunda,® elektrik tretim pa-
zar1 bakimindan tiim piyasa katilimcilarinin bilgiye esit erisiminin saglanmasi-
na yonelik uyarida bulunmustur. Otorite, yakin zamanda elektrik tireticilerinin
toptan enerji piyasalarinda kamuya agiklanmamusg, dogrudan veya dolayli olarak
bir veya daha fazla toptan enerji Griintiyle ilgili olan ve kamuya aciklandiginda
fiyatlar1 6nemli 6l¢tide etkilemesi muhtemel olan, tesis kapasitesi ve kullanim:
gibi, tesebbis ici bilgilere yonelik yayin kurallarina uyumu tzerine bir ¢alisma
yuriitmus ve 2022 yilinda uyum konusunda genel olarak bir iyilesme olmasina
ragmen tesebbiis ici bilgilerin hala tam zamaninda ve dogru bir sekilde yayinlan-
madigini ortaya koymustur. ACM, elde ettigi bulgular dogrultusunda treticiler-
le goriigsmiis ve Toptan Enerji Piyasas: Butiinlugu ve Seffafligi’yla (REMIT) ilgili
AB duzenlemelerine uyumu saglamak igin web sitesinde ek bilgiler yayinlamaya
karar vermigtir. ACM, tesebbts ici bilgilerin zamaninda yayinlanmasini, tim pi-
yasa katilimcilariin bilgiye esit erigimini saglamak, iceriden 6grenen ticaretini
(“insider trade”) 6nlemek ve 6zellikle mevcut enerji krizi sirasinda toptan satig
piyasalarina olan gtiveni korumak i¢in 6nemli oldugu yoniinde degerlendirme-
lerde bulunmustur. Buna ek olarak ACM, treticilerin iiretim kapasitesindeki ke-
sintilerde bildirim yapmalar1 gereken durumlari netlestirmek ve bir tiretim biri-
minde ariza gibi nedenlerle tiretim gerceklestirilemediginin paylasilmasi i¢in en
az 100 MW’lik bir iiretim birimi olmas: gibi bir esik belirlemek de dahil olmak
Uzere, web sitesinde tegebbiis ici bilgilerin yayinlanmasina iligkin ek bilgiler sag-
lamis ve uyumun yapisal olarak iyilesmemesi halinde cezai yaptirim uygulamak
gibi 6nlemler alabilecegini agiklamistur.

Bu y1l igerisinde tretim piyasasindaki 6nemli bir diger gelisme ise Almanya re-
kabet otoritesi Bundeskartellamt tarafindan 9 Agustos 2023 tarihinde yayim-
lanan “Elektrik Uretim Piyasa Giiciine iligkin 2022/2023 Raporu”dur.” Raporda

6 ACM, ACM wil dat elektriciteitsproducenten alerter zijn op publiceren voorwetenschap, 15.02.2023.
7 Bundeskartellamt, Bundeskartellamt publishes 2022/23 report on the market power situation in electricity generation,
09.09.2023.
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birkag tesebbiisiin piyasa giicini pekistirmesi ve artan elektrik ithalati dikkat
cekilen hususlarin baginda gelmigtir. Buna gore RWE’nin, Almanya’daki en bi-
yuk elektrik treticisi olmaya devam ettigi ve elektrik talebinin kargilanmasinda
vazgecilmez bir glice sahip oldugu, bu nedenle piyasada hakim durumda oldugu
varsayimi igin gerekli esigi acik¢a astigina isaret edilirken, EnBW ve LEAG nin
bu esige yaklagtig: belirtilmigtir. Bu kanaate ulagilmasinda elektrik depolanabilir
olmadigi i¢in yilin her saatinde talep edildigi anda tretilme ihtiyac1 gz 6niinde
tutulmus ve bir elektrik treticisinin elektrik talebini kargilamak i¢in vazgegilmez
olup olmadig: ve ne dl¢iide vazgegilmez oldugu esas alinmigtir. Bunun yaninda
elektrik iretimi piyasasinda bazi tesebbiislerin hakim duruma gelmesinin bu te-
sebbiislere tiretim kapasitelerini suni olarak kisitlayarak, fiyatlar1 manipiile etme
imkan taniyabilecegi ifade edilmistir. Rapor bu haliyle, tesebbisler ac¢isindan
actk¢a hakim durum tespitinde bulunmasa da elektrik treticilerine otorite tara-
findan kotiye kullanim denetimine tabi olup olmadiklarini ve dolayisiyla mani-
pulatif olarak kapasitelerini kisitlamalarinin yasak olup olmadigini degerlendir-
melerinde yardimci olmay: amacladig: belirtilmigtir. Raporda ayrica kullanilan
ve kullanilmayan elektrik tiretim santrallerinin kapasiteleri, Almanya’daki ko-
mr ve niikleer enerji kaynakl elektrik tiretiminin gelecegi ve Almanya’nin elekt-
rik ihracati ve ithalat gibi ¢esitli konularda degerlendirmelere de yer verilmistir.

Portekiz rekabet otoritesi Autoridade Da Concorréncia’nin (AdC) 17 Eylil 2019
tarihli karari® 12 Ekim 2023 tarihinde Lisbon Yitksek Mahkemesi tarafindan
onanarak, iretim ve dagitim faaliyeti ylriiten enerji devi Energias de Portugal
(EDP)’nin, ikincil elektrik rezervi pazarinda hakim durumunu kétiiye kullan-
dig1 tespitiyle tesebbiise 40 milyon € idari para cezasi uygulanmasina karar
verilmigtir.” EDP’nin 6zellestirilmesi ile birlikte EDP’ye ait yaklagik otuz enerji
santrali ile ulusal elektrik sebekesini (REN) arasinda 15 yillik siireli enerji ali-
mina ydnelik baglayici uzun vadeli anlagmalari bulunmaktayken 6zellestir-
meler ile birlikte piyasanin diger oyunculara da agilmasi i¢in bu s6zlesmelerin
uyarlanmasi gerekmistir. Bu degisikligin ilgili santraller icin blytk kayiplar
yol agmamasi adina 2004 yilinda tiiketicilerden tahsis edilecek belirli tGcretle-
re dayanan “sozlesme dengesini koruma maliyetleri” (CMEC: “custos de ma-
nutencdo do equilibrio contratual”) olarak adlandirilan bir telafi mekanizma-
st olusturulmustur. Portekiz rekabet otoritesi AdC, EDP’nin 2015-2022 yillar1
arasinda ikincil dengeleme rezervi saglayabilen elektrik santrallerinden gelen
elektrik tekliflerini manipiile ederek, hem CMEC mekanizmasi Gizerinden taz-
minat aldigi hem de agik piyasada elektrik sattig1 tespitinde bulunmustur. AAC
EDP’nin bu eylemlerinin agagidaki tespitler cercevesinde hikim durumun ké-
tiye kullanilmasi tegkil ettigine karar vermistir:

8  Autoridade Da Concorréncia, AdC imposes fine of 48 million euros on EDP Produgdo for abuse of dominance,
17.09.2019.

9 Autoridade Da Concorréncia, Lisbon Court of Appeal upholds highest ever fine for abuse of dominant position,
27.09.2023.
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»  EDP’nin CMEC mekanizmasina bagl tesislerde arzi kismak ve treti-
mi diger santraller kaydirmak suretiyle hem CMEC mekanizmasi tize-
rinden tazminat almas: hem de ikincil dengeleme tretim pazarinda
hakim durumunu kullanarak yiiksek fiyatlara agik piyasada elektrik
satigini gerceklestirmesi,

»  EDP’nin arzini sinirlandirarak, ikincil dengeleme rezervinin etkin-
ligini azaltmas1 ve boylelikle ulusal elektrik sebekesinin istikrarini
tehlikeye atmas;,

»  Rekabetci yapinin bozulmasi nedeniyle tiiketicilerin daha yitksek toptan
enerji fiyatlar1 6demesine yol acarak titketici refahina zarar vermistir.

AdC EDP’nin ihlalinin, toptan enerji fiyatlarinda 90 milyon euro artiga yol
actigini ve bu artigin Portekiz’de ikamet eden tim tiiketicileri etkileyerek
tiiketici refahina zarar verdigini tespit etmigtir.

Danimarka rekabet otoritesi DCCA 27 Ekim 2023 tarihinde, Effekthandel bagta ol-
mak tizere toplam 50 tegebbiisiin fiyat koordinasyonu ve ihaleye fesat karigtirmak
suretiyle kartel kurduklarina karar vermistir.”° DCCA, Effekthandel’in 46 kojene-
rasyon tesisi ve 3 elektrik santrali (“49 tegebbiis”), Bat: Danimarka’da (DK1) mFRR
icin yapilan gnliik ihalelerde yasa dig1 olarak fiyat koordinasyonu ve ihaleye fesat
karigtirma faaliyetlerinde bulundugunu tespit etmistir. DCCA’ya gore 49 tesebbiis,
mFRR ihalelerindeki fiyatlandirmalarini Effekthandel’e birakmak tizere bir anlag-
ma yapmuistir. Belgeler, anlagmanin mFRR fiyat seviyelerini yikseltmek amaciyla
yapildigini gostermektedir.

DCCA’nin sorusturma kapsaminda elde ettigi belgeler, 49 tesebbusiin Effekthan-
delile bireysel ve ayn1 anlagmalar yoluyla bir havuz planina katildigini géstermek-
tedir. Havuz planina katilarak, 49 tesebbiis mFRR ihalesinde kendi tekliflerinin
fiyatin1 bagimsiz olarak belirlememis, bunun yerine tekliflerin fiyatlandirilmasini
Effekthandel’e birakmigtir. Belgeler ayrica, Effekthandel’in 49 tegebbiise gonderdi-
gi ortak e-postalarda, mFRR piyasasinda havuz planinin koordineli davranig: hak-
kinda 49 tegebbtist diizenli olarak bilgilendirdigini gostermektedir.

DCCA anlagmanin bir parcasi olarak Effekthandel’in, 49 tesebbiisiin mFRR'den elde et-
tigi kazanctan komisyon aldigini ve mFRR cirosunu katihimci tesebbisler arasinda her
bir tiyenin kayith kapasite miktarina gore dagitigini tespit etmigtir. Belgelere gore soz
konusu davrams Eyliil 2019’dan en az Agustos 2022’ye kadar devam etmigtir.

2023 yilinda elektrik piyasasinin dagium seviyesinde fazla sayida gelisme ol-
masa da Birlegik Krallik rekabet otoritesi CMA, “Ingiltere tarihindeki en biiyiik

10  DCCA, Price coordination and bid rigging in the energy sector in West Denmark, 27.10.2023.
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enerji yasast” olarak nitelendirilen ve yeni yiirtrliige giren 2023 Enerji Yasas1"

ile birlikte enerji aglarii¢in 6zel bir birlesme kontrol rejimine sahip olmusg ve bu
kapsamda taslak rehberi 13 Aralik 2023 tarihinde yayimlamigtir.”

Yeni rejim, gaz tasima lisansi, elektrik dagitim lisansi veya elektrik iletim lisansi
sahibi “enerji sebeke igletmeleri”ni iceren birlesme ve devralma iglemleri bakimin-
dan uygulama alani bulacaktir. Yeni rejimin amaci, enerji sebekelerinin kendi bol-
gelerinde tekel durumda olmalarindan dolay: diizenleyici Ofgem’in Biiyiik Britan-
yarda faaliyet gosteren enerji sebeke igletmelerinin fiyatlarini “kiyaslama” yoluyla
etkin bir gekilde stirdiirdiigii kontorliini saghikli bir sekilde stirdirebilmesine yo-
neliktir. Zira birlesmeler ve devralmalar yoluyla daha fazla sebekenin daha az sir-
kette toplanmas: durumunda, karsilagtirilabilecek bagimsiz kurulusglarin sayisin-
da azalma meydana gelecek ve Ofgem’in fiyat kontrollerini belirlerken kiyaslama
yapma kabiliyetine potansiyel bir zarara yol acilabilecek; dolayisiyla fiyat tizerinde
kontroliin azalmas: tiiketiciler agisindan negatif sonuglara yol acabilecekdir.

Sebeke isletmecileri bolgesel tekel olduklarindan ve dogrudan birbirleri ile ra-
kip olmadiklarindan bu tegebbisler arasinda gerceklestirilecek birlesme ve dev-
ralma iglemleri bakimindan yalnizca mutat birlesme ve devralmalar rejiminin
uygulanmas: anlamli bir neticeye yol agmayacaktir. Bu nedenle yeni rejimin
CMA’ya sagladig esas yetki, s6z konusu igslemler bakimindan hem standart bir-
legsme ve devralma kontrol hiikiimleri (6nemli bir rekabet azalmasi olup olmadi-
gin1 g6z ontinde bulundurarak) hem de 6zel enerji sebekesi hitkiimleri (Ofgem’in
kiyaslama yapma yetenegine 6nemli bir zarar olup olmadigini géz 6ntinde bu-
lundurarak) kapsaminda ikinci agama incelemeye yonlendirebilmesidir.

2023 yilinda elektrik piyasasinin perakende seviyesinde 6nem arz ettigi diisi-
niilen bir gelisme Alman rekabet otoritesi Budeskartellamt’in 22 Haziran 2023
tarihinde, enerji fiyatlarina iliskin uygulamalar hakkinda enerji sektdrtindeki
perakendecilere yonelik sorusturma baglatmasidir.® Bundeskartellamt, bag-
latmis oldugu inceleme kapsaminda, sirketlerin agir1 fiyat uygulamalarini ve
bu dogrultuda faydalandiklari haksiz yardim 6demelerini tespit etmeyi amag-
lamigtir. Bu kapsamda, avans 6demeleri i¢in bagvuruda bulunan elektrik te-
darikgileri ve biyik misterilere elektrik saglayan tedarikgiler tarafindan ya-
pilan talepler de inceleme kapsamina alinmistir. Bundeskartellamt, baglattig
inceleme kapsaminda tespit edilebilecek ihlallere iligkin olarak bu ihlaller kap-
saminda gerceklesen geri 6demelerin iade edilmesi ve ilgililere para cezalari
uygulanmas: gibi yaptirimlar uygulanacagini bildirmistir.

Elektrik piyasasi bakimindan tiretim, dagitim ve perakende olarak tanimlanan

11 Energy Act 2023, Erisim Linki: https://www.legislation.gov.uk/ukpga/2023/52/enacted.

12 CMA, New energy network merger guidance, 13.12.2023.

13 Bundeskartellamt, Missbrauchsaufsicht (ber Energiepreisbremsen: Priifverfahren im Bereich Strom eingeleitet,
22.06.2023.
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¢ sac ayagi piyasa disinda, bu piyasalariilgilendiren birtakim yan sektér/piya-
salar da mevcuttur. Bu kapsamda elektrik piyasasiile alakali kabul edilebilecek
piyasalara iligkin 2023 yilina ait diinyadaki gelismelere ve elektrik piyasasina
yo6nelik duzenleyici gelismelere agsagida deginilecektir.

Glney Afrika’da 25 Mayis 2023 tarihinde Enerji Kullanicilari Grup Muafiyeti ve
Enerji Tedarikgileri Grup Muafiyeti Tebligi yayimlanmistir." Enerji Kullanicilar
Grup Muafiyeti, Gliney Afrika rekabet otoritesine bildirim stirecine tabi olarak
elektrik arzinda meydana gelebilecek daralmalara ¢6ziim sunabilmek i¢in enerji
kullanicilan arasinda igbirligine izin vermektedir. Enerji kullanicilarinin belirli
durumlarda, elektrik krizini ele almak i¢in proaktif bir sekilde igbirligi yaparak
finansmanlarini ortak bir havuzda toplayabilmesi veya daha diigitk maliyetlerle
istikrarli elektrik tedariki saglamaki¢in ortaklaga miizakere etmeleri grup muafi-
yetinden yararlanabilecektir. Daha genel bir ifadeyle grup muafiyeti ile beklenen
pozitif etkiyi ortaya gikarabilecek dikey ve yatay kisitlamalar ile bu kapsamda ge-
rekli olanla sinirh bilgi degisimleri, grup muafiyetinden yararlanabilecektir. Ote
yandan enerji kullanicilarinin ortak satis fiyat1 belirlemeye, ihalelerde hukuka
aykar1 bir sekilde isbirligi yapmaya veya yeniden satis fiyatini belirlemeye yone-
lik davraniglari grup muafiyeti kapsaminda olmayacaktir. Grup muafiyetinden
yararlanmakta olan enerji kullanicilari i¢in bazi pozitif davranig yikimlikleri de
getirilmistir. Buna gore muafiyetten yararlanmakta olan enerji kullanicilarinin,
deger zincirinin tiim seviyelerinde faaliyet gsteren KOBI’lere ve tarihsel olarak
dezavantajli kisilerin sahip oldugu veya kontrol ettigi tesebbislere de igbirligi
anlagmalarina katilma imkani tanimalari gerekmektedir.

Enerji Tedarikgileri Grup Mualfiyeti ise her tirli enerji tedarikgisi tesebbiisii-
niin yani sira enerji tedarikiyle ilgili girdilerin, hizmetlerin ve diriinlerin teda-
rik¢isi olan tesebbiisler arasindaki igbirliklerine yoneliktir. Buna gore enerji
tedarikgileri, ortak lobi ¢alismalar: amaciyla igbirlikleri ve daha ucuz enerjinin
kesintisiz sekilde tedarikini yayginlastirmak icin belirli ortak ticari anlagmala-
r1 yapabileceklerdir. Bu kapsamda enerji altyapisina ortak yatirim, enerji pro-
jelerinde ortak finansman ve risk paylagimi, ortak egitim ve beceri gelistirme
veya enerji arzini optimize etmeye yonelik anlagmalar bu kapsamda deger-
lendirilmektedir. Enerji Tedarikgileri Grup Muafiyeti, enerji tedarikgilerinin
grup muafiyetinden yararlanabilmesi i¢in, kullanicilara yonelik olandan farkl:
olarak, otoritenin onayina ihtiya¢ duymaktadir. S6z konusu grup muafiyeti ile
beklenen pozitif etkiyi ortaya ¢ikarabilecek dikey ve yatay kisitlamalar ile bu
kapsamda gerekli olanla sinirh bilgi degisimleri, grup muafiyetinden yararla-
nabilecektir. Ote yandan enerji tedarikgilerinin satig fiyatlarini sabitlemeye,
ihalelerde hukuka aykir1 bir gsekilde igbirligi yapmaya veya yeniden satisg fiyati-
n1 belirlemeye yonelik davraniglari grup muafiyeti kapsaminda olmayacaktir.
Yine tedarikgilere yonelik grup muafiyetinde de muafiyetten yararlanan enerji

14 South Africa Department of Trade, Industry and Competition, Publishing of Energy Block Exemptions, 25.05.2023.
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tedarikgilerinin, deger zincirinin tiim seviyelerinde faaliyet gésteren KOBI'lere
ve tarihsel olarak dezavantajli kisilerin sahip oldugu veya kontrol ettigi teseb-
bislere de igbirligi anlagmalarina katilma imkan: tanimalar1 gerekmektedir.

Avrupa Komisyonu 21 Agustos 2023 tarihinde, Nasdaq'in Avrupa elektrik tica-
reti ve takasi faaliyetlerinin European Energy Exchange AG (EEX) tarafindan
devralinmas: teklifinin AB Birlesme Yonetmeligi (EUMR) kapsaminda deger-
lendirilmesi i¢in sunulan talepleri kabul etmistir.”

Planlanan devralma islemi EUMR’de belirtilen bildirim esiklerine ulagsmamak-
ta olup, hi¢bir Uye Devlette bildirime tabi degildir. Danimarka ve Finlandiya,
kendi inisiyatifleriyle EUMR’nin 22(1) maddesi uyarinca Komisyon’a ilk bil-
dirim taleplerini iletmiglerdir. ilgili diizenleme Uye Devletlerin, AB 6lgegin-
de olmayan ancak talepte bulunan devletlerin sinirlari icerisindeki rekabeti
6nemli 6lciide etkileme tehdidi bulunan bir birlesmenin incelenmesi i¢in Ko-
misyon’dan talepte bulunmalarina imkan tanimaktadir.

Komisyon, bu erken asamada elindeki bilgilere dayanarak islemin EUMR’nin
22. maddesi uyarinca sevk kriterlerini kargiladig1 kanaatine varmigtir. Ozel-
likle, islemin Nordik elektrik s6zlesmelerinin borsa i¢i ticaretini kolaylagtiran
iki hizmet saglayicisin birlestirdigi tespit eden Komisyon, bu tiir hizmetlerin
gelecekteki fiyatlar: belirlenmis uzun vadeli enerji s6zlesmelerinin kullanilma-
sina izin verecegini ve bu nedenle tiiketicilerin ve igletmelerin nihai yararina
olacak sekilde daha istikrarli ve 6ngériilebilir enerji fiyatlar: i¢in kilit 6neme
sahip oldugunu degerlendirmistir. Bu kapsamda Komisyon, EEX’ten iglem i¢in
Komisyon»a bildirimde bulunmasini talep etmistir.

3. Elektrikli Arag Sarj istasyonu Piyasasi

iklim degisikliginin etkilerinin giderek daha belirgin hale gelmesiyle birlikte, fo-
sil yakitlara bagimlilig1 azaltmak ve ¢evreyi korumak icin yeni enerji kaynaklarina
yonelim artmaktadir. Elektrikli araclar, geleneksel i¢ten yanmali motorlu araglara
gore daha cevreci ve sirdurtlebilir bir ulagim alternatifi sunmaktadir. Bu neden-
le, elektrikli araglarin yayginlagmasimin, kiresel iklim degisikligiyle mtcadeleye
6nemli bir katk: saglayacag: kabul edilmektedir. Bu araglar; yarattiklar: gevresel
avantajlar, elektrik fiyatlarinin disisi, kamu tarafinin elektrikli araglara yonelik
tegvikleri ve teknolojik gelismelerle birlikte giderek yayginlagmaya baglamistir.
Buna bagl olarak gerekli altyapinin olusturulmas: ve 6zellikle elektrikli sarj istas-
yonlarinin yayginlagtirilmasi giderek daha 6nemli hale gelmektedir.

Elektrikli garj istasyonlari, elektrikli araclarin sarj edilmesini saglayan ve bu sa-
yede elektrikli araglarin kullanimini miimkiin kilan tesislerdir. Elektrikli araglar,
geleneksel i¢ten yanmali motorlu araclara yakit doldurma strelerinin ¢ok kisa

15 Avrupa Komisyonu, Commission to assess the proposed acquisition of Nasdaq Power by EEX, 21.08.2023.
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oldugu dustnilduginde, uzun sireli bir sarj siiresine ihtiyag duymaktadir. Bu
nedenle, elektrikli arag sahiplerinin, yolculuklar: sirasinda ihtiyag duyduklar
sarj istasyonlarini kolaylikla erigebilmeleri amaciyla yeterli sayida ve kapasitede
sarj noktasinin bulunmasi gerekmektedir. Her ne kadar elektrikli araglarin sarj
ihtiyacinin kargilanmasi bakimindan ev/is yerlerindeki elektrigin kullanilmasi
bir secenek olsa da sarj istasyonlarina olan ihtiyac da, elektrikli araglarin yay-
ginlagmast ile paralel olarak atmaktadir. Bu cercevede elektrikli sarj istasyonlar
konusundaki olasi sorunlar arasinda sunlar sayilabilir:

»  Sarjistasyonlarinin yetersizligi
»  Sarjistasyonlarinda sunulan elektrigin yiiksek seviyede fiyatlandirilmasi

»  Sarjistasyonlarinin yayginlastirilmasina yonelik yatirimlarin yetersiz-
ligi

»  Sarjistasyonlarinin yayginlagma stirecinde tekellesme ile ortaya cika-
bilecek sorunlar

»  Sarj istasyonlarinin elektrik altyapisinda olusturacag: yik ve yetersiz
altyap1
»  Diizenlemelerin piyasa yapicilik konusundaki yetersizligi

a. Elektrikli Sarj istasyonlarina iligkin Diizenleyici Cerceve

Elektrikli arag sarj istasyonlar ile ilgili regtilasyonlar, tlkeden tlkeye farklilik
gostermektedir. Ancak, genel olarak bakildiginda elektrikli sarj istasyonlarinin
gtvenligini, erisilebilirligini ve seffafligini saglamak amaci etrafinda diizenle-
meler yapilmaktadir. Ulkemizde Enerji Piyasasi Diizenleme Kurumu (EPDK) 2
Nisan 2022 tarihinde Sarj Hizmetleri Yonetmeligi'ni yayinlamigtir."® Sarj Hiz-
metleri Yonetmeligi'nde sarj aginin olusturulmasi, sarj agi isletmecilerinin li-
sanslandirilmas: ve faaliyetlerinin diizenlenmesi, sarj ag1 isletmecileri ve garj
istasyonu igletmecileri ile kullanicilarin hak ve ytuktmlaltakleri, serbest erigim
platformunun kurulmasi ve igletilmesi gibi konular diizenlenmektedir.

Ayrica 17 Agustos 2023 tarihinde Sarj Hizmetleri Yonetmeligi'nde degisiklige
gidilerek “yenilenebilir enerji kaynak garanti belgesi (YEK-G)” ve “yesil sarj is-
tasyonu” tanimlar1 yonetmelige eklenmigtir. YEK-G belgesi, titketiciye tedarik
edilen elektrik enerjisinin belirli bir kisminin yenilenebilir enerji kaynaklarin-
dan uretildigini gosteren elektronik belgeyi ifade ederken; yesil sarj istasyonu
ise elektrigin yenilenebilir enerjiden tretildiginin belgelendirilmesi amaciyla,
s6z konusu elektrik enerjisinin tamamui i¢in YEK-G belgesi itfa edilen sarj istas-
yonu olarak ifade edilebilecektir.

16  Enerji Piyasasi Diizenleme Kurumu, Sarj Hizmetleri Yonetmeligi.
Erisim Linki:https://www.mevzuat.gov.tr/mevzuat’MevzuatNo=39454&MevzuatTur=7&MevzuatTertip=>5
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Son dizenlemeden de yola ¢ikarak, hentiz hayatimiza girmeye baslayan elekt-
rikli arag sarj istasyonlarina yonelik olarak mevcut diizenlemelerin yaninda,
gelismekte olan bu yeni piyasanin ihtiyaclarini kargilamak ve yesil dontsimi
desteklemek tizere bagkaca yeni dizenlemeler de beklenebilecektir.

b. Elektrikli Arag Sarj istasyonu Piyasasinda Olas1 Rekabet Hukuku
Riskleri

Elektrikli sarj istasyonlar1 pazarinda rekabetin korunmasi, elektrikli araglarin
yayginlagmasi ve cevresel faydalarin saglanmasi i¢in hayati bir 6neme sahiptir.
Bunedenle, elektrikli sarjistasyonlariileilgili rekabet hukuku uygulamalarinin
da, elektrikli araglarin yayginlagmasi ile birlikte 6neminin artacagi disiinil-
mektedir. Diinyada elektrikli sarj istasyonlari ile ilgili rekabet hukuku uygu-
lamalarinda 6ne ¢itkmasi muhtemel bazi hususlar arasinda sunlar sayilabilir:

e  Sarjistasyonlarinin pazarinda yatay rekabeti kisitlayan anlagmalar ve
uygulamalar

o Sarj istasyonu igletmecileri arasindaki yatay yonde rekabeti
kisitlayici anlagmalar

o Sarj istasyonu igletmecileri arasindaki rekabete hassas bilgi
degisimleri
e  Sarjistasyonlarinin pazarinda dikey rekabeti kisitlayan anlagmalar ve
uygulamalar

o Elektrik altyapisi hizmeti sunan tekel konumundaki dagitim
sirketleri ile garj istasyonu isletmecileri arasindaki rekabeti
kisitlayici anlagmalar

o Elektrikli arac direticileri ile sarj istasyonu igletmecileri arasin-
daki rekabeti kisitlayici anlagmalar

e Hakim durumun kétiiye kullanilmasi suretiyle sarj istasyonlar: pazari-
na girisin engellenmesi veya dislayici davraniglarin sergilenmesi

o Trafokapasite kisitlarina bagli olarak kapasite tahsisatlarinda
ayrimcilik ya da dagitim sirketi ile iligkili sarj istasyonu islet-
mecilerinin kayrilmasi

e  Sarjistasyonlar: pazarinda fiyatlandirma uygulamalar:

e  Surdurilebilirlik temasiyla kurulacak yatay igbirlikleri ve gerceklesti-
rilecek birlesme islemlerinin degerlendirilmesi

c. Elektrikli Arag Sarj istasyonu Piyasasinda Yakin Dénem Rekabet Hukuku
Gelismeleri
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Birlesik Krallik

Birlesik Krallik Rekabet ve Piyasa Otoritesi CMA 8 Mart 2022 tarihinde, Birlesik
Krallik Hikiimeti'nin 2030 yilina kadar yeni benzinli ve dizel araglarin satigini ya-
saklama hedefi dogrultusunda, Elektrikli Ara¢ Sarj Piyasas1 Caligmasi raporunu
yayimlamigtir.”” Rapor, otoyol servis istasyonlarindaki uzun vadeli miinhasirlik
dtzenlemelerini, 6zellikle de The Electric Highway’in faaliyetlerini incelemek-
tedir. CMA, The Electric Highway’in Birlesik Krallik’taki otoyol servis alanlarinin
yaklagik ticte ikisini kapsayan biiytk servis alani operatdrleriyle miinhasir an-
lagmalar yaptigini tespit etmis olup, otomatik olarak yenilenebilen bu diizenle-
melerin rekabeti engelleyici sonuclar dogurabilecegi siiphesiyle bir sorusturma
baglatmigtir. CMA’in sorusturmasina kapsaminda The Electric Highway, Kasim
2026’dan sonra belirli operatorlerle yapilan s6zlegsmelerde mtinhasirlik uygula-
mayacagini taahhiit etmis ve CMA bu taahhtidin rekabetci endiselerin gideril-
mesinde yeterli oldugunu kanaatine varmstir.

CMA elektrikli arag sarj piyasasindaki caligmalarinin devami olarak 16 Kasim 2023
tarihinde sarj noktasi isletmecilerine ve otoyol servis alani igletmecilerine yonelik
yayimladig actk mektupta agagidaki hususlar: vurgulamigtir:'®

»  Elektrikli ara¢ pazarinin hizla gelistigi, bu alanda ortaya ¢ikan sorun-
larin erkenden tespit edilip ¢6ziilmesinin ve elektrikli araglara gecisin
ontindeki engellerin kaldirilmasinin 6nemli oldugu,

»  Otoyol servis alanlarinda bulunan sarj noktalarinin stiricilerin men-
zil kaygisin1 azaltarak stricilerin givenlerinin tesis edilmesi baka-
mindan dnem tagidig,

»  Sarj sektorinde rekabet ve yatirimin 6niinde bazi engellerin oldugu ve
bu durumun yeni girigsimcilerin pazara girmesini sinirlarken yerlesik
isletmecilerin rekabet avantajini artirabilecegi,

»  Elektrikli ara¢ sarj pazarindaki tegebbislere yonelik rekabet hukuku
kapsamindaki yiikiimltaliklerin hatirlatilmasinin ve uzun vadeli min-
hasirlik dizenlemelerinin rekabeti engelleyebileceginin vurgulanma-
sinin gerekli oldugu,

»  CMA tarafindan otoyollardaki ticretlendirmenin/rekabetin izlenmeye
devam edilecegi ve gerektiginde miidahale edilecegi,

»  CMA’min pazardaki etkin rekabetin tesisi i¢in “Office for Zero Emission
Vehicles (OZEV)” gibi diger paydaslarla etkilegim ve igbirliginin devam
edecegi.

17 CMA, Investigation into the supply of electric vehicle chargepoints on or near motorways, 08.03.2022.
18  CMA, CMA open letter regarding electric vehicle charging competition along motorways, 16.11.2023.
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Birlesik Krallik Huktimeti, 2030’dan itibaren benzinli ve dizel araclarin satig-
larini yasaklamak y6niinde bir taahhtt vermistir. Hiktiimet elektrikli aracla-
ra gecerek 2035 yilinda 1990’a kiyasla sera gazi emisyonlarini %78 azaltma ve
2050 yilinda net sifira gegmeyi planlamaktadir. Bu gegis, tilke genelinde kap-
samli rekabetci bir elektrikli sarj aginin mevcut olmasini gerektirmektedir.

ingiltere’deki elektrikli araglarin sarj ihtiyaglarinin yarisindan fazlasinin oto-
yol hizmet alanlarinda® (“MSA”) giderilecegi tahmin edilmektedir. Bahsi ge-
cen orandan dolayr CMA, MSA’larin net sifir hedefine ulagmakta 6énemli bir
role sahip oldugu kanaatindedir. CMA’ya gore, kapsamli bir elektrikli arag garj
aginin gelistirilmesi i¢in agilmasi gereken zorluklar su sekilde belirlenmistir:

> Elektrikli ara¢ stiriictileri icin “menzil kaygisi” bulunmaktadir. Bu ne-
denle bu strtciiler i¢in sarj ihtiyaglarini kesintisiz bir sekilde giderebi-
lecekleri bir ag icerisinde seyahat edebilmeleri 6nem arz etmektedir.

> Elektrikli arag sarj noktas: sayisini artirmak icin 6nemli yatirimlar gerek-
mektedir. Bu dogrultuda, yakin gelecekte MSA’larda ultra hizh sarj nok-
talarina ihtiya¢ duyulabileceginin géz 6ntinde bulundurulmas: gerek-
mektedir. Sarj talebi ve elektrikli ara¢ kullanimi arttikea istasyonlardaki
yogunluk da artacagindan sarj hizmetinin daha hizli sunulmasi gereke-
cektir. Bukapsamda CMA, 2030 yilina kadar her bir MSA’da en az alti ultra
hizh elektrikli arag sarj noktasin bulunmasi hedefini belirlemistir.

>  MSA’larda elektrikli ara¢ sarjinin genisletilmesini desteklemek icin
gerekli olan ve 6nemli miktarda 6n sermaye yatirimi gerektiren, artan
sebeke kapasitesi ve sebeke aginin yukseltilmesi ile ilgili maliyetler
olacaktir.

> Sarj noktasi operatorleri*® (CPO) i¢in ag kapasitesi yiikseltmelerinin
ylksek 6n maliyetleri ve diger altyap: maliyetleri 6nem arz edecektir.

Ingiltere otoyollardaki ag sebekesi kapasitesini ve baglantilarini iyilestirmek
icin Hizli Sarj Fonu (Rapid Charging Fund — RCF) ad1 altinda 950 milyon Ster-
lin’lik yatirim yapmay: planlamigtir. CMA Elektrikli Sarj Sektdr Raporu’a gore,
RCF’nin MSA’lar i¢inde elektrikli arag sarj noktasi rekabetini baglatmak ve ar-
tirmak i¢in ¢ok dnemli bir firsat sunmaktadir. RCF ile sunulan bu finansmanin
elde edilmesi, muhtemelen birden fazla CPO’nun ilgili MSA alanlarinda reka-
betci bir ihale siireci aracilifiyla gerceklesecektir.

CMA’in bulgularina goére, Gridserve tarafindan devralinan Electric Highway,
¢ MSA ile (Moto, Roadchef, Extra) uzun dénemli miinhasirlik anlagmalari
yapmistir. Electric Highway ti¢ MSA'nin alanlarinda elektrikli arag sarj nokta-
lar1 kurup ¢aligtirabilecektir. Diizenlemeler, ingiltere’deki tiim MSA’larin tigte

19 Otoyol hizmet alanlariyla kastedilen otoyollarda kurulacak olan istasyonlardir, sehir merkezinde bulunan cadde istasyonlar: bu
kapsama dahil degildir.
20  Chargepoint operators: Tiirkiye'deki Sarj Hizmetleri Yonetmeligi'ndeki tanimuyla sarj istasyonu isletmecisi.
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ikisini kapsamaktadir. Minhasirliklar ¢cogunlukla 2028 veya 2031’de sona er-
mektedir ve otomatik olarak yenilenebilmektedir.

S6z konusu uzun vadeli miinhasirlik igeren anlagmalar bakimindan CMA’in re-
kabetci endiseleri su sekildedir:

Diger sarj noktasi operatorleri, minhasirlik anlagmas: yapilan g
MSA’nin alanlarinda rekabet diginda kalabilecektir.

En ge¢ 2023 baginda uygulamaya gecilecek RCF’nin etkin sekilde kulla-
nilmasi engellenebilecektir. Boylece pazara girigler, pazardaki yatirim ve
rekabet bakimindan beklenen etkinlik sinirlandirilmis olacakur.

Bunun iizerine, Gridserve ve ti¢ MSA rekabetgi endiseleri gidermek i¢gin taah-
hiitler sunmustur:

Moto ile olan sdzlegsmelerdeki miinhasir haklarin stiresini yaklagik iki
yil ve Roadchef ile yaklagik dort yil kisaltilmasi, ilgili sézlegsmelerdeki
minhasirlik hiikiimlerinin uygulanmasinin yaklagik 5 yillik bir stire-
ye indirilmesi ve RCF tarafindan finanse edilen ek sebeke kapasitesini
kullanmayi planlayan sarj noktasi operatorlerine veya MSA operator-
lerine miinhasirligin uygulanmamasi taahhtt edilmistir.

Gridserve 2021-2025 yillari arasinda (2030’a kadar talepte beklenilen
onemli artiglardan dnce) 200 milyon Sterlin’in tizerinde 6nemli yati-
rimlar yapacaktir. Daha 6nce Electic Highway’e ait olan ve devralmay-
la birlikte Gridserve’e gecen 50 kW hizli sarj noktalarinin nerdeyse
tamamu yeni teknolojiyle degistirilecektir. Ayni anda sarj olabilen EV
sayisi, iki katina ¢ikarilacaktir. Bu yatirim programi ultra hizli elekt-
rikli arag sarj noktalarina 100 milyon Sterlin’in tizerinde yatirimi da
icermektedir.

Uzun vadeli mtinhasir dizenlemeler devam ederken gelebilecek daha
erken giriglere izin verilecektir. U¢ MSA’nin alaninda olabilecek yeni
girisler, RCF finansmani alan tim tesislerde RCF tarafindan finanse
edilen ek kapasite ¢evrimici olacak ve en ge¢ Kasim 2026’dan itibaren
kullanima hazir olacak. RCF ile finanse edilecek ortam kurulacak, asil
talebin arttig1 2030’da miinhasirlik kalkacaktr.

En ge¢ 2023 baginda uygulanmaya baglanilacak RCF’nin etkin gekilde
yayginlastirmasini engelleyecek uzun vadeli mtinhasir diizenlemeler-
deki engeller kaldirilacaktir.

Tim pazar katilimcilari, elektrikli otoyolun miinhasirliginin ne zaman
sona ereceginin farkinda olacak ve RCF finansmani dahil olmak tizere
buna gore plan yapabilecektir.

Planlanan yatirimlarin Gridserve tarafindan yakilmasini saglayarak
tiiketicilere fayda saglanacaktir. RCF’nin etkin bir sekilde yayginlag-
tirilmasi, uzun vadeli miinhasir dizenlemelerle engellenmeyecektir.
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e Guglu kaginma 6nleme, raporlama ve uyum 6nlemleri alinacaktr. *
Fransa

Fransiz Rekabet Otorietesi Autorité de la concurrence, 5 Mayis 2023 tarihinde
elektrikli arag sarj altyapisi sektoriine yonelik bir sekt6r incelemesi baglatmaisg-
tir. Sektor incelemesi kapsaminda, elektrikli arag sarj altyapisinin e-mobilitenin
gelisimi icin elzem olmasindan yola c¢ikilarak potansiyel pazar sinirlarinin belir-
lenmesi, cesitli deger zinciri segmentlerinin rekabet dinamiklerini incelenmesi
ve mevcut oyuncularin pozisyonlarini ile sdzlesmeye dayali iligkilerini mercek
altina alinmas: hedeflenmistir. Ayrica, otoyollar da dahil olmak tizere kamuya
ait elektrikli aracg sarj altyapis ve toplu konutlardaki 6zel elektrikli arag sarj alt-
yapist gibi elektrikli ara¢ kullanicilari i¢in 6nem tagiyan pazar segmentleri tize-
rinde daha detayli bir analiz yapilacag: da ifade edilmistir. Analizin, tiiketicilere
fayda saglayan ve yeniligi tesvik eden rekabetci ve dinamik bir pazar saglayarak
potansiyel rekabete aykir1 uygulamalari ele almayr amacladig: vurgulanmigtr.

Avrupa Birligi

Avrupa Komisyonu, 17 Nisan 2023 tarihinde Motorlu Ara¢ Blok Muafiyet Ti-
zigii’'niin (MVBER) stiresini beg yi1l daha uzatarak, MVBER’in 31 Mayis 2028
tarihine kadar gecerli olacagini duyurmustur.” Ayrica, otomotiv sektortine yo-
nelik Tamamlayici Kilavuz ilkeler, tegebbiislerin dikey anlagmalarinin AB reka-
betkurallarina uygunlugunu degerlendirmelerine yardimci olmak tizere revize
edilmigtir. Bu giincellenen kilavuzlar ayn1 zamanda satis sonras: operatdrlere,
ara¢ bakim ve onarimi i¢in gereken ve arag tarafindan tretilen verilere erigim
hakkini da garanti altina almaktadir. Diizenlemenin uzatilmasi karar1 Komis-
yonun, otomobillerin dijitallesmesi ve elektrifikasyon trendleri gibi potansiyel
pazar degisikliklerine zamaninda reaksiyon gosterebilmesini amaglamaktadir.
Bu kapsamda Ek Kilavuzlarda asagidaki gincellemelerde yer almaktadir:

»  Arac sensorleri tarafindan tretilen verilerin, bakim ve onarim hiz-
metleri saglamak icin hayati 6neme sahip olabilecegi vurgulanmistur.
Buna gore, Avrupa Birligi’nin Isleyisi Hakkinda Antlagma’nin (TFEU)
101. maddesi uyarinca yetkili ve bagimsiz tamircilerin bu verilere esit
oranda erigimi saglanmalidir. Bakim ve onarim hizmetleri i¢in gerekli
teknik bilgilerin, otomobiller tarafindan tretilen verileri de kapsaya-
cak sekilde paylagimiyla ilgili mevcut prensipler acik¢a belirtilmigtir.

»  Arag tedarikgilerinin, potansiyel siber giivenlik endiseleri nedeniyle oto-
mobiller tarafindan iretilen veriler dahil olmak tizere girdileri saklama

21  CMA, Gridserve Karari, Case no: 51050, 08.03.2022.

22 Autorité de la concurrence, Opinion on electric vehicle charging infrastructure sector: The Autorité sends questionnaires to stakehol-
ders, 05.05.2023

23 Avrupa Komisyonu, Commission prolongs Motor Vehicle Block Exemption Regulation and updates the Supplementary Guidelines,
17.04.2023.
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hususunda orantililik ilkesine uygun davranmas: gerektigi belirtilmistir.
»  Otomobiller tarafindan tiretilen veriler gibi 6nemli girdileri, tedarikgiler tara-

findan bagimsiz servis saglayicilara tek tarafli olarak erisiminin engellenmesi

durumunda TFEU nun 102. maddesinin uygulanabilecegi vurgulanmustir.

Japonya

Japonya Adil Ticaret Komisyonu 13 Temmuz 2023 tarihinde otoyollardaki elekt-
rikli arag sarj hizmetlerine yonelik sektér aragtirmasi raporunu yayimlamigtur.
S6z konusu sektér aragtirmasinda, on yil 6nce e-Mobility Power Corporation’in
(‘eMP’) otoyollarda elektrikli arag sarj istasyonu kurucusu olma kapasitesine sa-
hip neredeyse tek sirket oldugu ve 31 Mart 2023 itibariyle kurulu elektrikli arag
sarj istasyonlarinin yaklagik %98,7’si eMP’ye ait oldugu tespit edilmistir. **

Birkag sirketin bagimsiz olarak elektrikli ara¢ sarj hizmetleri saglayabildigi
mevcut pazar ortaminda, tek bir sirketin tim otoyol sarj cihazlarina hakim
olmasi durumunda inovasyonun ve pazar rekabetinin potansiyel olarak en-
gellenmesi konusunda endiselerin ortaya ¢iktig: belirtilmistir. Adil ve serbest
rekabeti tegvik etmek i¢in Japonya’nin rekabet politikasi, otoyol sirketlerinin
birkag elektrikli arag sarj cihazi kurucusu arasindan se¢im yapmasini salik
vermektedir. Bu yaklagim, rekabet yoluyla kaynaklarin verimli kullanimini
tesvik etmeyi, sirket canliligini artirmayn, tiiketici faydalarini artirmay: ve ye-
niligi tegvik etmeyi amaclamaktadir. Ayrica raporda, elektrikli arag sarj cihaz
tedarikgileri ile otoyol sirketleri arasindaki mutnhasirlik anlagmalarin Japon
Rekabet Yasas: kapsaminda risk tegkil edebilecegi vurgulanmistir. Bu deger-
lendirmeler Japonya’nin elektrikli ara¢ sarj sektértinde pazar yogunlagmasini
6nleme konusundaki proaktif yaklagimini ortaya koymaktadr.

italya

italya rekabet otoritesi AGCM, 14 Nisan 2023 tarihinde italyan enerji devi Enel’e
elektrikli arag sarj1 icin rakipleri engellemeyi amaclayan fiyatlandirma politikas:
yuriterek hakim durumunu kotiye kullandig: gerekeesiyle sorugturma baglatmaig-
tir. Enel’in elektrikli sarj hizmetleri operatérlerine marj sikistirmasi uygulayarak
hakim durumunu koéttye kullandig: iddiasiyla baglatilan sorusturmada AGCM,
Enel'in kendi grup sirketleri diginda pazarda faaliyet gosteren tegebbiislere kendi
sarj ag1 noktalarina erigsim i¢in toptan fiyat talep ettigini ve bu toptan fiyatin tegeb-
bislerin asgari karliligina miidahalede bulundugunu tespit etmigtir.”

Almanya

Alman Rekabet Otoritesi Bundeskartellamt elektrikli araclar i¢in kamuya agik

24 Japan Fair Trade Commission, Market Study Report on the Electric Vehicle (EV) Charging Service on Expressways, 13.07.2023.
25 Autorita Garante della Concorrenza e del Mercato, Investigation Initiated Against Enel for Possible Abuse of Dominant Position in
the E-Mobility Sector, 14.04.2023.

NAZALI Tax & Legal



sarj altyapisina iligkin sektér aragtirmasina iliskin 6n bulgularini 12 Ekim 2021
tarihinde yayimlamigtir. Bundeskartellamt sarj istasyonlar: pazarinda mevcut
rekabetin yeterli olmadig: tespitinde bulunarak rekabetin, uygun fiyatlarin ve
tuketiciler i¢in gesitli seceneklerin tegvik edilmesine yardimci olacagini belir-
tilmigtir. Bu dogrultuda, kamu alanlarina erigsimin ayrimci olmayan bir sekilde
saglanmasi gerektigi ve bunun i¢in de ihale usullerinin etkin bir gekilde kullanil-
masi gerektigi ifade edilmigtir. Ote yandan mevcut durumda ihale usuliiniin ye-
terince kullanilmadig ve bazi durumlarda kamu alanlarin dogrudan bir sirkete
verildigine deginilmistir. Tesebbtuslere yonelik ayrimci uygulamalari engellemek
adina yasal dizenlemelere ihtiya¢ oldugu ifade edilmistir. >

26  Bundeskartellamt, Calls for More Competition in the Provision of Charging Electricity - Preliminary Findings of Sector Inquiry into
Charging Infrastructure, 12.10.2021.
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flag sektdrii; onemli gesitlilik ve miktarla {iretim ve ihracat potansiyeline sahip,
katma degeri yiiksek, inovasyon gict ve sagladig: istihdam ile tilke kalkinma-
sina katkida bulunan, ulusal saglik politikalar1 ve halkin saglik hizmetlerine
erisiminde merkezi bir rol oynayan, tilkemizin 6nemli sektorlerinden biridir.

Gegtigimiz yillarda diinyanin ana gindemi haline gelen Covid-19 salgini, kiire-
sel bir saglik seferberligini beraberinde getirmis ve ila¢ sektoriintin 6nemi bir
kez daha ortaya ¢ikmigtir. Covid-19 salgininin beraberinde getirdigi tedarik so-
runlari, titketicilerin hastanelere gitmeye iligkin ¢ekinceleri ile degisen davra-
niglari, kronik hastaliklarin artigi ve teknolojik ilerlemeler ile ilag sektori hizla
evrilmeye baglamig, degisim kacinilmaz olmugtur. Turkiye’de de ilag Gretimi
ve tedariki konusundaki stratejik kapasitesinin gliclendirilmesinin yani sira,
biyoteknolojik trtinler ve ag1 gelistirme alanlarinda yatirimlar yapilmigtir.

Bu stregte ilag sirketleri rekabetci kalabilmek ve hastalarin ihtiyaglarini karsi-
layabilmek adina yenilik¢i ortakliklar gelistirmek, dijital teknolojilere yatirim
yapmak ve hasta merkezli bir yaklagima odaklanmak gibi yeni ¢alisma yo6n-
temlerini degerlendirmektedir. Saglik ve ilac sektortindeki bir diger yenilik ise
hasta sonuglarini iyilestirmek icin giyilebilir cihazlar, hastalarin kendi evleri-
nin rahathiginda bakim almalarini saglayan hasta saglini izleyen ve tedaviyi
takip eden dijital araglar ve teletip platformlar: gibi dijital teknolojilerin kul-
lanilmasidir.'

Beseri ila¢ sektori kamu sagligini dogrudan etkilemesi, talebin fiyat esnekli-
ginin dustk olmasi ve yogun diizenlemelere tabi olmas: sebebiyle diger sek-
torlerden farklilagmaktadir.? flag piyasalarindaki rekabet, Ar-Ge faaliyetleri,
ruhsat gereklilikleri, sermayeye erigim, fikri mtlkiyet haklar, fiyatlandirma
diizenlemeleri, tanitim ¢abalari, ticari riskler gibi bir¢ok faktore baghdir. ilag
sektoriinde hastalarin uygun fiyath ve yenilik¢i temel ilaglara erigsiminin ¢ok
ytksek ve strdirilemez fiyat seviyeleri ile sinirlandirilmasi, ilag sirketlerinin
aktif i stratejileri ve ulusal hiikiimetlerin sinirli pazarlik giiciniin bir araya
gelmesi nedeniyle bir takim rekabet endigeleri ortaya ¢ikmaktadir. Bu ¢alig-
mada, dncelikle ila¢ sektériinde 2023 yilinda gerceklesen gelismeler ve genel
durum 6zetlenecek, devaminda ilag sektdrinde ortaya ¢ikan rekabet hukuku
riskleri 6rnek kararlar esliginde aktarilacaktir.

1 KPMG, Saghk ve Ilag Sektérel Bakis 2023,
2 Ebru Ozaktas, ABD ve AB Uygulamalar Isiginda Ilag Sektoriinde Erteleme-Icin-Odeme Anlagmalar, 3
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1. 2023 Yilinda Tiirkiye ilag Pazari®

Tirkiye; Gretim teknolojisi, kapasitesi ve standartlar itibariyle oldukga gelismis
bir ila¢ sanayiine sahiptir. Turkiye, tilkedeki gelismis saglik altyapisi, tan: ve te-
daviimkanlarindaki gelismeler, artan saglik bilinci, aldig1 go¢ ve hizli ntifus artist
gibi faktorlerin etkisiyle ila¢ sektdri i¢in gelismekte olan pazarlar arasinda yer
alan 6nemli tlkelerden biridir. Intercontinental Marketing Services (IMS) veri-
lerine gore Tirkiye; Brezilya, Cin, Meksika, Gliney Kore, Rusya ve Hindistan ile
birlikte gelismekte olan 7 pazardan biri olarak degerlendirilmektedir.

Son 5 yilda %6,9 yillik bilesik biiytime oran ile biiytiyen kuresel ilag pazari, 2022
yilinda 6nceki yila gore %7,8 biiylime gostererek 1.448 milyar dolar satig hacmi-
ne ulagmugtir. Ulkelerin 2022 yili ilag pazar biytikliklerine bakildiginda 643,1
milyar dolar ile ABD en buyiik ilag pazarina sahip tilke konumunda iken Tirkiye,
yaklagik 7,7 milyar dolarlik ilag¢ pazar1 buyuklugi ile 22. sirada yer almaktadir.
Turkiye ila¢ pazari, 2022 yilinda yerel para birimine gore fiyat artiglar1 ve pazara
yeni giren irtin ve paketlerin etkisi ile 78,1% biiylime gostermesine ragmen, do-
lar bazinda bakildiginda pazarin 6nceki yila gore %4,8 daraldig: gértilmektedir.
Yerel para birimine gore bakildiginda yiiksek biiytime orani gértilmesine ragmen
ilag pazarinin dolarda daralmasinin baglica nedenleri, Tirk lirasinin déviz kuru
kargisinda gosterdigi hizli deger kayb ve ilag fiyatlandirilmasinda kullanilan sa-
bitila¢ kurunun gercek kura gore ¢ok distik seviyede kalmasidir.*

Yine 2020-2022 yillar1 arasinda ilag pazarinda kutu satiglar1 %7,9 biiyiime gos-
teren Tirkiye, secili ilkeler arasinda kutu bazinda en ¢ok biiytiyen tilke olmasi-
naragmen, dolar bazinda pazarin daraldig: tek tilke olmustur. Patent korumalt
ilaglar bakimindan, Turkiye’de toplam ila¢ pazari degerinin yaklasik %15’ini
patent korumal: Grtinler olusturmakta ve 2022 yili itibariyle patent korumas:
devam eden Urlinlerin tedavi alanlarina dagilimina bakildiginda, satis degeri-
nin yaklasik %57’si onkoloji, %20’si sindirim sistemi ve metabolizma alanin-
daki tedavilerden gelmektedir.® Biyoteknolojik ilaglar bakimindan ise, Tirkiye
ila¢ pazarinda 2022 yilinda satig1 bulunan 124 adet referans biyoteknolojik ilag
ve 28 adet biyobenzer ila¢ bulunmaktadir. Turkiye ila¢ pazarinin %16,6’sin1 bi-
yoteknolojik ilaglar olustururken, bu oran OECD tilkelerinde ortalama %35,8
ve AB iyesi tlkelerde ortalama 9%29,9 olmustur.®

fla¢ endiistrisindeki yatirnmlar bakimindan ise; Tirkiye’deki sirketler ilag
sektdriinde 2020 yilinda 69 milyon dolar, 2021 yilinda 12 milyon dolar (DYY)
dogrudan yabanci yatirim ¢ikis: gerceklestirmigtir. Turkiye’de ilag endistrisine
yapilan DYY ise 2019’da 111 milyon dolar, 2020’de 277 milyon dolar olarak

IQVIA, Tiirkiye Ilag Sekt6rii Raporu 2023
ibid, 16
Ibid, 17
ibid, 20
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gerceklesmistir ancak 2021’de 37 milyon dolar yabanci yatirimin tlkeden
ayrildig: goriilmektedir.”

Tirkiye ila¢ endistrisinde 6ne ¢ikan uluslararas: yatirimlar;®

»  Abbvie yerel tiretim projesi kapsaminda goz sagligi irinlerinin Gretimi-
ni Abdi ibrahim’in {iretim tesisinde gerceklestirecektir. Ticari {iretime
2023 sonu veya 2024 basinda baglanacag: belirtilen ve global teknoloji
transferi saglayacak yatirimin agiklanan degeri 20 milyon avrodur.’

»  Gilead, Pharmactive ilag is birligiyle hepatit ve HIV alanlarinda gelistir-
digi yenilikg¢i ilaglarin1 2022 yilinda Turkiye’de Gretmeye bagladi. Yerli
Uretim projesinin yatirim degeri 60 milyon dolar olarak aciklandi."

»  GSKve Abdi ibrahim is birligiyle, solunum yolu hastaliklarinin tedavi-
sinde kullanilan nebtl tretimi yapilacak uluslararas: standartlardaki
Steril Inhalasyon Tesisi Aralik 2022’de faaliyete girdi. T.C. Cumhurbas-
kanlig1 Yatirim Ofisi’nin destegiyle hayata gecirilen projenin yatirim
tutar1 340 milyon TL."

»  Sanofi, 2023’te yerli Gretim yatirimi ile 3 katmanl tablet tretim tek-
nolojisini Turkiye’deki Giretim tesislerine getirerek, 6,5 milyon avro it-
halat1 yerellegtirdi.”

Turkiye’'de ilag sirketleri portfdylerini genisletmek, Ar-Ge faaliyetlerini giiglen-
dirmek veya yeni pazarlara giris yapmak amaciyla 6zellikle yenilik¢i ilag ge-
listirme tzerine odaklanan biyoteknoloji firmalari ile birlesme ve satin alma
girisimlerinde bulunmaktadur.

YIL HEDEF SIRKET YATIRIMCI HISSE ORANI (%) ‘?%ﬁggb?&ffjg
2012 Mustafa Nevzat ilag Amgen 95,6 669,2
2007 | Eczacibasi Jenerik ilag 75 606,5
- Zentiva
2020 OM Pharma Abdi ibrahim 28,5 549,0

7  OECD.Stat (2021), Finansal DYY Akaglari, Erisim: Agustos 2023.

8 ibid, 23

9 Hiirriyet (2023) Géz damlasim artik Tiirkiye'de iiretecek, https://www.hurriyet.com.tr/ekonomi/gozdamlasini-artik-turkiyede-u-
retecek-42270752

10 Bloomberght (2023) Ilag devinden Tiirkiye’ye 60 milyon dolarlik yatirim, https://www.bloomberght.com/ ilac-devinden-turki-
ye-ye-60-milyon-dolarlik-yatirim-2308442

11 GSK (2022) GSK Tiirkiye ve Abdi Ibrahim’den Solunum Ilaglarinin Yerli Uretimi igin Dev Yatirim, https:/)/ tr.gsk.com/tr-tr/medya/
basin-bultenleri/gsk-turkiye-ve-abdi-ibrahimden-solunum-ilaclarinin-yerliuretimi-icin-dev-yatirim/

12 AA (2023) Sanofi Tiirkiye iiroloji alamindaki yeni teknoloji transferini tamitti, https.//www.aa.com.tr/tr/ sirkethaberleri/saglik/
sanofi-turkiye-uroloji-alanindaki-yeni-teknoloji-transferini-tanitti/680789
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2019 | Sanovel ilac lsvi;flé;wg‘:é’fa Y 200,0
2006 Biofarma Hag PILS - CVCI 100 200,0
2022 Sgg?zrl‘\ii?;;e@wao Eczacibag: ilag 100 135,0
2011 | Frikilag Recordati 100 130,0
2015 Neutec Toplam Kalite Takeda 100 121,4
2003 Actavis Grubu 89 60,0
Fako flag (Onceki adiyla

2006 Pharmaco) 1 20,4
2008 | Yeniilag Recordati 100 60,0
2008 | Monrol Niikleer Uriinler | Eczacibasgi ilag 50 434
2008 | Frikilag Is Girisim Sermayesi |17 15,3

Goriildiigi tizere 2012 yilinda Mustafa Nevzat ilag’in ABD merkezli ilag sir-
keti Amgen tarafindan 669 milyon dolara satin alinmasi, Tirkiye ilag sekto-
rd tarihinde gerceklesen en yiiksek degerli anlagma olmustur. Son dénemde
Gensenta flag ismini alan Mustafa Nevzat ilag, 2022 yilinda 135 milyon dolar
degerindeki satin almayla birlikte Eczacibagi grubuna dahil olmus?, ilgili is-
lem Rekabet Kurulu kararina da konu olmusgtur. Kurul yapmis oldugu deger-
lendirmede, iglem tarafi tesebbiislerin Turkiye’de; AO2B-anti ilser ilaglari,
AO04A- mide bulantisinin 6nlenmesi, CO8A- anti hipertansifler, DO7B- topikal
kortikosteroid kremleri, GO4D- idrar inkontinansi ilaglari, JO1D- sefalosporin
grubu antibiyotikler, LO1B- onkoloji ilaglari, LO2B- androjen baskilayicisi on-
koloji ilaglari, MO1A- agr1 kesiciler, MO3A- kas gevseticiler, NO5A- antipsikotik
ilaglar, NO6A- antidepresan ilaglar, VO3X- vitamin, mineral ve takviye edici gi-
dalar, DO1A- cilt mantari ilaglar1 ATC-3 siniflarinda yatay olarak ortiistiiklerini
tespit etmis ve her simif bakimindan ayr1 bir degerlendirme yaparak iglem ta-
raflarinin pazar paymnin diastklagd, giicli birgok rakibin varlig: ve ¢ok sayida
tesebbiisiin faaliyet gdstermesi birlikte ele alindiginda iglem sonucunda ilgili
pazarda etkin rekabetin 6nemli derecede azalmayacagi kanaatine varmigtir.”

2. [lag Sektériinde Pazar Yapisi ve Sektoriin Ozellikleri

flag sektort, saglik hizmetlerinin bir parcasi olmasindan dolay: diger sektorler-
den; yogun regiilasyon altinda olmasi, doktorlar, hastalar ve diger piyasa ak-
torleri arasindaki bilgi asimetrisi ve talepten ve hizmet sunumu kalitesinden

13 IQVIA, Tiirkiye Ilag Sektérii Raporu 2023
14 Rekabet Kurulu karar: - 13.10.2022, 22-47/679-289
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kaynaklanan belirsizlik gibi 6zelliklerle ayrilmaktadir. Bununla birlikte ilag sek-
tortinde fikri miilkiyet hukukunun belirleyici roli ve benzeri unsurlar, ilag sekt6-
rind saglik sektériinden ayirmaktadir®.

Sektdr, arge caligmalarinin ve tanitim faaliyetlerinin oldukg¢a yogun oldugu bir
yapiya sahiptir. Sektortin arge caligmalarina harcanan bitgelerin buyukliga
ile taninmasi goz 6niine alindiginda, pazara giris icin gerekli finansal gi¢ bir
giris engeli olarak goriilmektedir. Bununla birlikte sektorde fikri mulkiyetin ol-
dukga gticli bir sekilde korunmasi, pazara giris engellerini azaltmaktadir. Zira
yeni bir ilagla pazara girmek isteyen firma, patent haklari ile diger firmalara
karg1 korunmakta ve patent korumasinin sona erecegi zamana kadar pazarda
o6nemli bir biytklige ulasabilmektedir. Bu kapsamda ila¢ sektoriinde iki tip
dretici bulunduguna deginilmelidir. Bunlar yeni ilag gelistiren ve gelistirilen
ilac1 ilk kez piyasaya stren orijinal dretici firmalar ile, patent koruma stiresi
dolan ilaglar1 hukuka uygun olacak sekilde icerigini kopyalayarak, orijinal ilag
ile egdegerde oldugunu kanitlayan ve piyasaya siiren jenerik ila¢ firmalaridir.

Orijinal ila¢ dreticileri arge faaliyetlerine odaklanarak kendi gelistirdigi
ilaglarin dretimini ve tanmitimini yapmakta olup daha kugiik 6lgekli jenerik
ilag dreticileri ise bagarili olan orijinal drinin fikri mulkiyet korumasinin
sona ermesiyle orijinal GrGntn jenerigi ile pazara dahil olmaktadir. Bu
noktada patent korumasinin siiresi ise, orijinal ilag¢ treticileri ile jenerik
ilag¢ ureticileri arasindaki anlagmalara, orijinal dreticinin kendi jenerigini
uretmesine ve jenerik ilaglara iligkin kamu politikalarina gére degiskenlik
gosterebilmektedir'®. Bir ilacin patent alabilmesi i¢in ise; yeni olmasi, bulug
basamagi icermesi ve endistri i¢in uygulanabilir olmas: kosullarini saglamasi
gerekmektedir”. Patent korumasi hususunun yani sira jenerik ilaglarin pazara
girigleri; karlilik beklentilerine, patent korumas: 6ncesi pazar buyukluga,
hastalik tipi, rekabet halindeki iirtin say1si, hastane satig oranlar: ve terapotik
pazar olup olmadigina gore degiskenlik gdstermektedir’®.

ilag sektériinde dagitim seviyesinde ise toptan satici konumunda ecza depolar
bulunmaktadir. Ecza depolar, tretici ya da saglayici firmalar ile perakende satig
arasindaki kanal olup ilaglarin dagitilmas: ve lokal olarak depolanmas: faaliye-
tini gerceklestirmektedir. Faaliyetleri itibariyla iki tiir ecza deposu bulunmakta-
dir. Bunlardan ilki perakende seviyede olan eczanelere yonelik satig yapan ecza
depolary, ikincisi ise hastane ihalelerine giren ecza depolaridir. Genel segmen-
tasyon bu sekilde olsa da her iki alanda faaliyet gdsteren ecza depolar1 da bulun-
maktadir. Eczanelere satig yapan ecza depolar agisindan pazarlarin genellikle
az sayida biiytik oyuncudan olusan yogunlagmig pazarlar oldugu gérulmektedir.

15 Rekabet Kurumu, Ilag Sektér Raporu, Nisan 2013

16  Avrupa Komisyonu, [lag Sektériinde Rekabet Uygulamasi, 2009

17 Avrupa Komisyonu, 2009

18 Moreno-Torres: “Regiile Ispanyol Ilag Pazarina Genel Giris “, 2009
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flag sektoriine iligkin olarak rekabet hukuku degerlendirmelerinde yer alan il-
gili pazar analizlerinde, ATC siniflandirmasi esas alinmaktadir. ATC siniflandi-
rilmasinda drtinler etkili olduklar: ve tedavi ettikleri organlara veya sistemle-
re, terap6tik (tedavi ediciligi), farmakolojik (ilacin yapisi ve etkisi) ve kimyasal
6zelliklerine gore gruplandirilmakta olup bu gruplar 16 temel kategoriden
olugmaktadir. Her bir kategoride genelden 6zele dogru siralanan dorder seviye
bulunmaktadir. Kategorinin birinci seviyesi (ATC-1) en genel, dérdiinci sevi-
yesi (ATC-4) ise en detayli olanidir. Pazar tanimi ¢ogunlukla, ilacin tedavi edi-
ci 6zelliklerine veya kimyasal yapisina dayanan ATC-3 siniflandirmasina gore
yapilmakta iken, incelemenin gerektirdigi durumlarda pazarin etkin madde ya
da ATC-4 bazinda daha dar tanimlanmasi da mimkindar'.

3. ilag Sektériinde Rekabet Hukuku Riskleri

Ulkemizde ve diinyada ilag piyasalarinda meydana geldigi gézlemlenen ve rekabet
hukuku agisindan incelemelere konu olan davraniglar agagidaki sekilde siralanabilir:

» Ilag iireticileri arasindaki fiyat belirleme anlagmalar,

»  Belirliilaglar bakimindan agiri fiyatlama,

»  Jenerikilag treticilerinin pazara girmemesi ya da ge¢ girmesi amaciyla
orijinal ilag treticileri ile jenerik ilag treticileri arasinda yapilan anlag-
malar (reverse payment, pay for delay anlagmalarr),

»  Jenerikilag treticilerinin pazara girisinin engellenmesi amaciyla oriji-
nal ilag tireticilerinin mevcut ilaglarin yeni versiyonlarini yeni bir isim
altinda satiga sunmasi (product-hoping),

»  Jenerikilag direticilerinin biyodenklik testi i¢in gerekli olan ila¢ numu-
nelerine erigimlerinin orijinal ilag treticileri tarafindan engellenmesi,

» Belirli ilag ya da ila¢ gruplarinda hikim durumda bulunan ilag
ureticileri tarafindan alicilarla yapilan s6zlegsmelerde yer alan diglayict
indirim sistemleri ve minhasir alim kogullari,

» Ilag iireticilerinin ecza depolarina mal vermeyi reddetmesi,

»  Biyoesdeger ilag iireticilerinin pazara giriglerini zorlagtiric1 uygulamalar,

»  Sektorde gerceklesen birlesme/devralmalarda inovasyon unsurunun ko-
runmasina doniik rekabet mtidahaleleri (ar-ge birimlerinin ayrigtirilmast),

» Tlag tireticileri ile ecza depolar1 arasinda basta miinhasirlik hiikiimleri
olmak tizere gesitli rekabet kisitlamalar1 barindiran dikey anlagmalar,

»  Ecza depolarinin eczanelerle yapilan tedarik konusunda kendi arala-
rinda anlagmasi,

»  Eczane seviyesinde yer alan mesleki 6rgiitlerin, tiyelerinin ticari karar-
larina miidahale niteligindeki uygulamalari,

»  Meslek orgitlerinin cesitli nedenlerle ilag tireticilerine bazi eczanelere
drin vermemesi konusunda bask: yapmasi,

19 Rekabet Kurulu karar, 12.12.2019, 19-44/732-312
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» Ilag ireticileri ile eczaneler arasinda yapilan dikey anlagmalar,
»  Meslek orgiitlerinin eczanelere bazi ilag firmalar: i¢in boykot ¢agrila-
rinda bulunmasi.

Bu kapsamda asagida 6ncelikle Rekabet Kurumu ve diger rekabet otoriteleri-
nin ilag¢ sektortine bakig agisini yansitmasi bakimindan 6nem arz eden 6zellikli
kararlara deginilecek, ardindan ilag sektérinde ortaya cikabilecek rekabet hu-
kuku riskleri bakimindan 2023 yili icerisinde rekabet otoriteleri tarafindan en
¢ok deginilmis olan konular 6rnek kararlar egliginde aktarilacaktir

4. Sektore iligkin Gegmis Yillardaki Onemli Kararlar

» Rekabet Kurumu — Sanofi Karar1?°

Rekabet Kurulu, Sanofi Aventis {laglar Ltd. $ti.’nin ilag dagiim pazarinda kiigiik 61-
cekli ecza depolarimni pazar disina ¢ikarmaya yonelik uygulamalarda bulunarak 4054
say1ili Rekabetin Korunmasi Hakkinda Kanun’un 6. maddesini ihlal ettigiiddiasini in-
celedigi kararinda, tesebbiistin 30 ayr1 etken maddeli ilag pazarlarinda %100 hakim
durumda bulundugunu ve Mart 2008 tarihinde yurirlige koydugu satig kosullar
aracihigiyla ilag sektorintn toptan dagiim agamasindaki rekabeti bozdugunu de-
gerlendirerek tegebbtis hakkinda idari para cezasi verilmesine karar vermistir.

Kurul, Sanofi Aventis’in daha 6nce farkliilag gruplari igin 60 ila 180 giin olarak
uyguladig: vade sistemini 1.3.2008 tarihi itibariyla degistirdigi ve ecza depola-
rinin aylik 250.000 YTL'nin altindaki alimlarinda uyguladig: vadeyi 15 giin ile
sinirladigi uygulamasini degerlendirmis ve;

=  Bircok ila¢ grubunda 6nemli paya sahip olan Sanofi Aventis firmasindan
ilag tedarik edilememesinin depolari zor durumda biraktigini,

=  Sanofi Aventis’in sorusturma konusu uygulamasi, dogrudan piyasa yapisi-
n1 degistirmeye yonelik, serbest piyasa kogullarinin olmazsa olmazi niteli-
gindeki pazara girisleri sinirlayan ve piyasa mekanizmasiyla bagdagmayan
yapay bir mudahale ile 6nemli sayida deponun pazardan ¢ikigina yol aga-
cak bir nitelik arz ettigini,

»  Uygulamanin devami ve -kuvvetle muhtemel- diger ilag treticisi firmalar-
ca takip edilmesi halinde ortaya ¢ikacak piyasa yapisi, dogal bir isleyisin
sonucu degil, hakim durumdaki firmalarin piyasaya miidahalelerinin bir
neticesi olacagini,

tespit ederek sorusturmaya konu satig kosullarinin tim depolarin Sanofi Aventis
drtinlerine ulagmasinin engellenmesine yonelik oldugu sonucuna ulagmstir.

20  Rekabet Kurulu karari - 20.4.2009, 09-16/374-88
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» Rekabet Kurumu - GSK — Bilim ila¢ Karar1®

Rekabet Kurulu, GSK’nin tireticisi ve dagiticist oldugu Seretide markali tirintin
minhasir tanitim hakkina yonelik Bilim ilag ile imzalanan “Igbirligi Sozlesme-
si”ne muafiyet taninmasi talebini inceledigi kararinda s6zlesmeye 4054 sayili
Kanun’un 5. maddesinde sayilan gartlarin tamamini kargilamasi nedeniyle bi-
reysel muafiyet taninmasina karar verdi.

Sozlesmede; BILIM ILAC'in Sézlegme siiresince, Seretide ile ayni etkin maddeyi ihtiva
eden rakip trtinleri pazarlamayacagi, tanitmayacag), satma ve/veya dagitma hakki-
na sahip olmayacagi hitkme baglanmigtir. Kurul yapmus oldugu degerlendirmede;

» Bilim ila¢g’in sézlesme konusu Seretide ile rekabet halinde olan Ventefor
Combi adli ATC-3 smifindaki jenerik Grtiniin Ureticisi olmasi nedeniyle
grup muafiyetinden yararlanamayacag,

»  Seretide’nin tanmitiminin daha disiik bir maliyetle BILIM ILAC tarafindan ger-
ceklestirilecek olmasinin, GSK acisindan, mevcut kaynaklarin agirlikli olarak
Relvar Ellipta ve Anoro markal dirtinlerin tanitimina ayrilabilecegi ve taniim
harcamalarinin azaltilmasiyla ortaya ¢ikacak kaynaklarin bir kisminin fiyat
rekabetine yonlendirilebilecegi goz 6niinde bulundurularak 4054 sayili Ka-
nun’un 5. maddesinin birinci fikrasinin (a) ve (b) bendinde belirtilen kogulla-
rin saglandig degerlendirilmisgtir.

Diger yandan Kurul kararinda su degerlendirmelere yer verilmistir;

“Begeri ila¢ piyasasinda rakipler arasi yapilan baz anlagmalar, 6rtila bir igbir-
liginde rekabet karsit1 getirinin taraflar arasinda paylagilmasina hizmet edebil-
mektedir. Bunun en yaygin 6rneklerinden biri, orijinal ilag tedarikgisinin, jenerik
ilac1 piyasaya sunmamasi karsiliginda, jenerik ilag tedarikgisine ¢ikar saglamasi-
dir. Bu bedelin dogrudan kars: tarafa 6denmesi halinde, bu durumun tespit edil-
mesi gorece kolay ve rekabet kurallar1 kargisinda savunulmasi zor olacaktir. Bu
nedenle, esas iliskinin masum gortinen bir anlagmanin arkasina gizlenmesi ter-
cih edilebilmektedir. Yukarida belirtilen endige gozetilerek, BILIM ILAC'1n ilgili
ATC-3 smifinda yeni bir Giriin gelistirmekte olup olmadig: ve geri ¢ekilenler de
dahil olmak tzere yeni bir ruhsat bagvurusunda bulunup bulunmadig: sorusuna
istinaden taraflardan gelen cevabi yazida; bu yonde herhangi bir caligmanin ve
basvurunun s6z konusu olmadig belirtilmistir. Bu bilgiye gore, s6zi edilen ikinci
endigenin de mevcut dosya bakimindan gecerli olmadigi sonucuna ulagilmigtir.”

Bu ¢ergevede, Bilim ila¢’in ilgili ATC-3 sinifinda yeni bir iriin gelistirmedigi ve
geri gekilenler de dahil olmak tizere yeni bir ruhsat bagvurusunda bulunmadig:
teyit edildikten sonra bagvuruya muafiyet taninmigtir.

21 Rekabet Kurulu karar - 13.03.2017, 17-10/119-54
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flgili karar Kurul’un jenerik rekabetine yaklagimi bakimindan énemli tespitler
icermektedir. Kararda rakipler arasindaki anlagmalarin arkasinda, farkli amac-
l1 bir anlagmanin gizlenebilecegi acik¢a dile getirilmistir. Goruldugu tzere
Kurul’un erteleme-6deme anlagmalarina yaklagimi 4054 sayili Rekabetin Ko-
runmast Hakkinda Kanun’un (4054 sayili Kanun) 4. ve 6. maddesi kapsamin-
da incelenen dosyalardan ziyade Kanun'un 5. maddesi kapsaminda ele alinan
muafiyet dosyalari cergevesinde ortaya ¢ikmaktadir.

» Rekabet Kurumu — Roche Karari**

Rekabet Kurulu, Roche Mistahzarlar1 Sanayi A.S’nin, beseri ilaglarin ser-
best eczanelere ve 6zel hastanelere dagitiminda mevcut durumda ¢aligilan
30’dan fazla ecza deposu sayisinin 5 ila 10 arasinda sinirlanmasi ve bu depo-
lar disindaki depolarla ¢alisilmamasina muafiyet verilmesi talebini inceledi-
gi kararinda;

=  Eczadepoculugu alaninda yogunlagmanin fazla oldugu,

= Kiglk 6lcekli ecza depolarinin bulunmadig: bir pazar yapisinda bazi ecza-
nelerin faaliyet géstermesinin zorlagacagi,

=  Uygulama ve akabinde ortaya cikabilecek olasi uygulamalar nedeniyle pa-
zarin uzun sire belirli tegebbtslerin kontroliinde kalabilecegi,

=  Tum Urinleri dagitabilen az sayidaki ecza deposunun eczacilarin alimlarim
daha yiiksek oranda kendilerine kaydirabilmek amaciyla paket alimlar ca-
zip hale getirmek i¢in baglama/sadakat indirimi yontemine bagvurabilecegi,

®  Mevcut duruma gore ¢ok daha az sayida (5-10 arasinda) deponun bulun-
dugu ve rekabet seviyesinin azaldig1 bir yapida, ulusal jenerik ilag¢ dreti-
cileri ile daha kii¢tik 6l¢ekli orijinal ilag Ureticileri bakimindan driinlerini
eczanelere ulagtirmanin maliyetinin artacagi,

= Sozlesmenin 6zellikle kiigtik ve orta 6lgekli ecza depolarimin faaliyetlerini zor-
lagtirabilecek, bu depolarin pazardan ¢ikmasi ve/veya yeni girislerin olmamasi
halinde pazarlardaki yogunlagsma diizeyini artirabilecek nitelikte oldugu,

degerlendirilerek mentfi tespit ve bireysel muafiyet verilemeyecegine karar ve-
rilmigtir.

» Rekabet Kurumu — BAYER Karan?

Rekabet Kurulu, BAYER ile MEDIFAR Ecza Deposu arasinda MEDIFAR’1n tim
Tirkiye sinirlari icerisinde yer alan devlet ve tniversite hastaneleri i¢in Kamu

22 Rekabet Kurulu karar: - 12.12.2019, 19-44/732-312
23 Rekabet Kurulu karar: - 28.07.2020, 20-36/488-214

NAZALI Tax & Legal



fhale Kanunu hiikiimlerine uygun diizenlenecek ihaleler ile dogrudan temin
kapsaminda yapilacak satin alimlar i¢in S6zlesme konusu BAYER driinleri olan
Gadovist, Ultravist ve Urografin bakimindan minhasiran yetkilendirilmesine
iligkin akdedilen Thale Satig S6zlesmesi’ne muafiyet taninmasi talebini incele-
digi kararinda;

» lag treticilerinin ecza depolariyla miinhasiran ¢alismamasi durumunda,
bu treticiler arasinda geffafligin artmasi ve koordinasyon riskinin dogmasi
risklerinin olusabilecegi,

®  Bir ecza deposunun, birbirine rakip olan ayni etken maddeli iki farkl: Grt-
niin de Ureticisi ile ¢calismasi halinde ihalelerde her iki iirtin i¢in de reka-
betci fiyat teklifi sunmayarak ilgili pazardaki Grtn gesitliligini ve arzini
etkileyebilecegi,

= Rekabet etmeme yukumlilugi olmadig: takdirde rakip Grinlerin ihaleler-
den dislanabilecegi,

®  Bu caligma sistemi ile hastalarin ilaca daha hizli ve eksiksiz olarak ulasa-
bilmesi saglanarak dagitim agi, lojistik kapasitenin daha etkin bir sekilde
kurulmas: ve gii¢lt stok yapisi ile acil taleplerin en kisa siirede sonuglandi-
rilmasi mimkiin olabilecegi,

degerlendirmelerinde bulunarak ilgili s6zlesmeye bireysel muafiyet taninmas:
karar vermisgtir.

» Hollanda Rekabet Otoritesi - AbbVie Karar1*

ACM, AbbVie'nin Humira’da kullandig: aktif bilesen “adalimumab”in paten-
tinin sona erip ilag dreticilerinin ilacin aktif igeriginin jenerik varyantlarin
uretmelerine ve biyobenzerlerinin pazarlamasina izin verilmesinin ardindan
pazardaki konumunu korumak i¢in (i) hastanelerin hastalarinin Humira’y:
kullanmaya devam etmesine ve (ii) biyobenzer ilaglara gegmemeleri sartiyla
hastanelere indirim yapmaya baglamas: iddialarin: inceledigi kararinda eski
patent sahibi AbbVie’nin biyobenzer ureticilerin pazara girmesini zorlagtirma-
ya ¢aligtig1 sonucuna varmistir.

2018’in sonlarinda, AbbVie’'nin Humira’da kullandig: aktif bilegen “adalimu-
mab”in patenti Hollanda’da sona ermigtir. Patent stresi dolana kadar, Hol-
landa’daki tiim ilaglar arasinda en yiiksek ciroya sahip olan bu ila¢ yaygin ola-
rak romatizma, sedef hastalig1 ve Crohn hastalig1 i¢in recete edilmistir. ilacin
patent siresinin dolmasindan sonra, ilag¢ dreticilerinin ilacin aktif iceriginin
jenerik varyantlarini diretmelerine ve biyobenzerlerinin pazarlamasina izin
verilmigtir. Bunun tizerine AbbVie, pazardaki konumunu korumak i¢in has-

24 Hollanda Rekabet Otoritesi karari - 24.09.2020
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tanelerin hastalarinin Humira’y: kullanmaya devam etmesine ve biyobenzer
ilaglara ge¢memeleri sartiyla hastanelere indirim yapmaya baglamig ancak
ACM 2019 yilinda, AbbVie’nin 2018’de hastanelere sundugu indirimlerle ilgili
bir sorusturma baglatmisgtur.

AbbVie ihlal iddialarini kabul etmemekle birlikte su taahhttlerde bulunmustur:

= AbbVie, ticari sozlesmelerinde, minhasiran AbbVie’den satin alma yu-
kimlalaga veya benzer etkiye sahip olabilecek herhangi bir madde iger-
memesini saglayacaktr.

=  AbbVie, hastanelerle olan “adalimumab” s6zlesmesindeki kargilikli fesih
hitkmini kaldirarak hastane sézlesmeyi ihlal etmeden fesih hakkini kul-
lanamayacaktr.

= AbbVie, hastanelere ve diger alicilara rakipler tarafindan yapilan teklif-
ler ve / veya fiyatlart hakkinda soru sormamayi iceren satin alma prose-
dirlerinde uygun ve etik davranisa odaklanarak uyumluluk politikas: ve
uyumluluk egitimini gliclendirecektir. Uyum egitimi yilda en az bir kez
verilecektir.

Bu taahhttleri yeterli bulan ve uygulama sirecini izleme karari alan ACM, bu
sekilde hastanelerin, hastalarin ve sigortalilarin biyobenzerler pazarina girig
firsatlarindan yararlanmasina imkan saglayacagi kanaatine ulagmigtir.

» AVRUPA KOMIiSYONU — Aspen Sorusturmasi®®

Avrupa Komisyonu tarafindan yurittlen sorusturma kapsaminda, global bir
ilag sirketi olan Aspen, alt1 kanser ilaci i¢in Avrupa’daki fiyatlarini diigiirmeyi
ve bu patent dis1 ilaglarin 6nemli bir stire boyunca tedarikinin devam etmesi-
ni saglamay: taahhit etmistir. Komisyon, 2017 yilinda yaptig1 sorusturmada,
Aspen’in Avrupa’daki kanser ilaglarinin satisindan fiyatlarini kademeli olarak
artirarak ilaclarin maliyetlerinin neredeyse %300 oraninda asarak ¢ok yuk-
sek kar elde ettigini tespit etmistir. Ek olarak, Komisyon, bu ilag¢larin 50 yildir
patent dig1 kaldig icin bu karin hi¢bir mesru sebep olmadan elde edildigini,
dolayisiyla herhangi bir Ar-Ge tcreti 6denmedigini belirtmistir. Aspen ayrica,
ulusal makamlar fiyat artisina direnmeye ¢alistiginda, ilaglari ulusal geri 6de-
nebilir ilaglar listesinden geri almakla tehdit etmigtir. Komisyon’un rekabetci
endiselerine karsilik olarak Aspen;

=  Avrupa ¢apinda alti kanser ilacinin fiyatlarini yaklagik %73 oraninda du-
strecegini;

» indirimli fiyatlar, Aspen'in 6ntimiizdeki 10 y1l i¢in talep edebilecegi mak-

25 Avrupa Komisyonu karari, 10.02.2021
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simum fiyatlar olacagina ve 1 Ekim 2019 itibariyla yurtrlige girmeye
baslayacaklarina,

»  Onimizdeki 5 yil boyunca ilaglarin tedarikini garanti edecegine ve 5 yillik
bir siire boyunca ya tedarik etmeye devam edecegine ya da pazarlama ruh-
satin1 diger tedarikgilere sunacagini,

taahhiit etmis olup Komisyon, Aspen’in nihai taahhitlerinin rekabet endigele-
rine hizli, kapsamli ve kalic1 bir ¢6ziim sundugunu ve bu nedenle bunlari yasal
olarak baglayici hale getirdigini belirtmisgtir.

» Roche — Novartis Kararlar1

Roche AG ve Novartis AG firmalarinin goz hastaliklarinda kullanilan Avastin
ve Lucentis isimli ilaglardan daha pahali olan Lucentis’in kullanimini yaygin-
lastirmak ve Avastin’in endikasyon dis1 kullanimini caydirma ve sinirlandirma
amaciyla kartel faaliyetinde bulunarak haksiz kazang elde ettigi iddiasi, bir¢cok
rekabet otoritesi kararina konu olmustur.

Avastin (timorlid hastaliklarin tedavisi i¢in ruhsatli) ve Lucentis (géz hasta-
liklarinin tedavisi i¢in ruhsath), Hoffmann-La Roche grubuna ait bir girket
olan Genentech tarafindan gelistirilen ilaglardir. Genentech, Lucentis’in ticari
kullanimini bir lisans anlagmasi yoluyla Novartis grubuna devrederken, Hof-
fmann-La Roche Avastin’in pazarlama ve satig hakkina sahiptir. Her iki ilacin
etken maddesi benzer olsa da (farkl: sekillerde gelistirilmis olsa da), Avastin,
Lucentis yerine 6nemli 6l¢tide daha dusiik fiyat1 nedeniyle géz hastaliklarini
tedavi etmek i¢in siklikla endikasyon dig1 (bir ilag kurumu tarafindan yetkilen-
dirilmeden) kullanilmigtir.

o Italyan rekabet otoritesi, 2014 yilinda Novartis ve Hoffmann-La Roche'un
Avastin'i Lucentis'ten -kendi kazang beklentileri dogrultusunda Lucentis’in
satiglarin1 artirmak igin Altuzan’in oftalmik kullaniminin giivenligi ile ilgi-
li endigeleri artirma ve yayginlastirma amacinda gizli anlagma yaptiklarim
tespit etmisgtir.® Anlagma, talebi daha pahali olan Lucentis’e kaydirmak i¢in
oftalmolojide kullanilan Avastin’in gtivenligine iliskin endiseleri artiran bil-
gileri yaymay1 amaclamigtir. italyan rekabet otoritesine gére, bu yasadist
gizli anlagma bir¢ok hastanin tedaviye erigimini engelleyebilmis ve Italyan
saglik sistemine sadece 2012 yilinda 45 milyon Euro tutarinda ek harcama
yaptirmistir. Otoritenin kararina karg: ikinci derece temyiz prosediriinde,
italyan Danigtay1, ABIHA’nin 101. Maddesinin yorumlanmasina iligkin gesit-
li sorularla ilgili olarak Adalet Divanina bir 6n bagvuru géndermigtir. Adalet
Divani verdigi cevaplarda, diger hususlarin yani sira, (i) prensip olarak, en-
dikasyon dig1 kullanilan bir ilacin bu kullanim i¢in ruhsatlandirilmig ilaglar-

26  Italyan Rekabet Otoritesi karar — 27.02.2014
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la rekabet ediyor olarak degerlendirilebilecegini ve (ii) endikasyon dist bir
ilacin gtvenligine iliskin yaniltic bilgilerin yetkililere, tip uzmanlarina ve
halka iletilmesinin amag¢ bakimindan rekabetin kisitlanmas tegkil edebile-
cegini agikliga kavusturmustur. Bu bagvurunun ardindan, italyan Danigtay’s
2019 yilinda NCA’'nin kararini onamustir.

Aymni ilaglarla ilgili olarak Fransiz rekabet otoritesi, 2020 yilinda Novartis,
Roche ve Genentech’e toplam 444 milyon Euro para cezasi vermistir.”” An-
cak Fransiz rekabet otoritesi bu dosyada rekabete aykir1 bir anlagma degil,
bu g tesebbiisiin Avastin’in endikasyon dist kullanimini engelleyerek Lu-
centis’in konumunu ve fiyatini1 korumayi amaclayan kolektif hakim durum-
larini kottye kullandiklarini tespit etmistir. Otorite, Novartis'in Avastin’i,
ayni amagcla Lucentis ile karsilastirnldiginda endikasyon dig1 kullanimiyla
iligkili riskleri haksiz yere abartuig: i¢in kotiledigini tespit etmistir. Bu ile-
tisim kampanyasi, endikasyon digi kullanimi itibarsizlagtirmak amaciyla
oftalmologlari, hasta derneklerini ve genel kamuoyunu hedef almistir. Ay-
rica Otorite, Novartis, Roche ve Genentech’in engelleyici davraniglarda bu-
lunarak ve bu konuda yaniltic1 bilgiler yayarak Fransiz saglik otoritesinin bu
endikasyon dig1 kullanimi tegvik etme girisimlerine haksiz yere midahale
ettiklerini tespit etmistir. 2023 yilinda Paris Temyiz Mahkemesi tarafindan
yapilan degerlendirmede ise, ilgili tesebbiislerin Avastin isimli ilact koti-
leme amaciyla hareket etmedikleri ve Fransiz saglik kuruluslarina yaniltict
nitelikte bilgi verdiklerinin kabul edilemeyecegi ifade edilmis; tesebbuslerin
hakim durumlarini kétiiye kullanmadiklarina karar verilmigtir.”®

Ayni dosya Rekabet Kurulu kararina da konu olmustur.?” Kurul yapmis

oldugu degerlendirmede; Taraflar arasindaki ticari iligkilerin, Tirkiye be-

seri ilag piyasasina da yansimig olan global stratejinin iktisadi temellerini

olusturdugunu,

* ROCHE’un kendi triintiniin rakibi olan ve istelik cok daha yiiksek fi-
yatli olan Lucentis’in satiglarindan ciddi diizeyde gelir elde ettigi,

= Avastin hakkinda yanlis bilgilendirilmesi suretiyle géz i¢ine uygula-
nan anti-VEGF molekiller pazarinin ve dolayli olarak bu pazardaki
miusterilerin paylagildigi,

Sonuglarina ulagarak Novartis’e yaklagik 165 milyon TL ceza uygularken
Roche’a yaklagik 113 milyon TL ceza uygulamigtur.

itiraz tizerine Ankara 13. idare Mahkemesi’'nin 30.12.2022 tarihli karar ile ilgili
tesebbislerin uyumlu eylemde bulunduklari hususunun yeterli aciklikta orta-
ya konulamadigi, uyumlu eylem suretiyle kartel nitelemesinin yapilabilmesi

27 Fransiz Rekabet Otoritesi karari — 09.09.2020
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i¢in gerekli ispat standardinin saglanmadig: ve dosyada mevcut bilgi ve bel-
gelerin kartelin varligini ispata yer olmadig: degerlendirerek Rekabet Kurulu
kararini iptal etmistir.

o Belgika rekabet otoritesi de 24.01.2023 tarihli karari ile ayn1 gerekgceyi izleye-
rek Novartis’e Roche grubu ile birlikte sahip oldugu kolektif hakim durumu-
nu kotiye kullandig: gerekgesiyle 2,78 milyon Euro para cezasi vermistir.*

5.2023 Yilinda Alinan Onemli Kararlar ve Gelismeler

» AVRUPA KOMISYONU - AB Antitrést ve Birlesme Kurallarinin flag
Sektériinde Uygulanmasina iligkin Rapor Yayinland:®

Avrupa Komisyonu, Komisyon ve ulusal rekabet otoriteleri tarafindan AB an-
titrost ve birlesme kurallarinin ilag sektériinde uygulanmasina iligkin genel bir
bakis sunan ve Ocak 2019’da yayinlanan ve 2009-2017 yillarini kapsayan bir
6nceki raporu takip eden yeni bir rapor yayinladi.

Raporda, rekabet politikasinin ve ilag sektoriindeki uygulama faaliyetlerinin
etkili olabilmesi i¢in, ¢esitli paydaglar: iceren 6zel talep ve arz yapis: ve fark-
11 Uye Devletlerdeki kapsaml yasal ve diizenleyici ¢ergeve gibi bu sektoriin
ozelliklerini ve bunun sonucunda ortaya ¢ikan rekabet dinamiklerinin dikka-
te alinmasi gerektigi degerlendirilmistir. Bu kapsamda Komisyon, ilaglar1 ve
belirli tibbi triinleri kapsayan bu raporu, 27 AB Uye Devletinin ulusal rekabet
otoriteleri ile igbirligi iginde hazirlamigtir.

Rapor temel olarak; (i) Komisyon ve ulusal rekabet otoriteleri tarafindan ilag
sektoriinde rekabet hukukunun uygulanmasina iligkin genel bir bakig (bolim
2), (ii) ilag sektoriindeki rekabet degerlendirmesini sekillendiren temel 6zellik-
lerin agiklamas: (b6lum 3), Covid-19 krizi dénemlerinde rekabet hukukunun
tesebbiisleri ve tiiketicileri nasil koruduguna dair bir agiklama (bolim 4) ve
(iii) antitrost ve birlesme incelemelerinin analizi yoluyla, rekabet hukuku uy-
gulamalarinin uygun fiyath ilaglara (bélim 5) ve ilag ve tedavilerde yenilik ve
seceneklere nasil katkida bulundugunun 6rneklenmesi (b6lim 6) olmak tizere
alt1 bolimden olugsmaktadir. Rapordaki tespitlere gore;

Rekabete aykiri anlagmalar ve hikim durumun kétiiye kullanilmasi vakalariyla
ilgili olarak, 2018’den bu yana Komisyon ve ulusal rekabet makamlars;

- Ilac tedarikinde rekabete aykir1 uygulamalara karsi, toplamda 780
milyon Avro’yu asan para cezalari uygulayarak veya sirketlerin reka-
bete aykiri davranislarini diizeltmeleri icin yasal olarak baglayici taah-
hiitler vererek 26 karar kabul etmis,

30  Belgika Rekabet Otoritesi karar: — 23.01.2023
31 Avrupa Komisyonu karari — 26.01.2024
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- 40’1 nihai olarak kapatilan ve 30’u halen devam etmekte olan 70’ten
fazla sorusturma yapmistir.

Sorusturmalarda, 11 dosya ilag Greticilerinin, 8 dosya toptancilarin ve 3 dosya pe-
rakende dagiticilarin rekabete aykir1 uygulamalari ile ilgili olup, 4 dosya ise hem
ureticilerin hem de dagiticilarin dahil oldugu uygulamalarla ilgilidir. S6z konusu
rekabet kargit1 uygulamalar (i) patent sisteminin kétiiye kullanilmasi ve patent
minhasirhigini uzatmak igin kot niyetli davalar agilmasi; (i) hakim girketin sa-
tiglarini korumak i¢in rakibin Griinlerinin kiigimsenmesi; (iii) orijinal ve jenerik
sirketlerin jenerik ilaglar1 piyasadan uzak tutmak ve orijinal ilaglarin karini pay-
lagmak i¢in igbirligi yaptig1 geciktirme karsiligi 6deme anlagmalari ve (iv) patent
digtilaglar i¢in uygulanan agir1 fiyatlar olarak ortaya ¢ikmistur.

Midahale kararlarina yol acan en yaygin rekabet sorunu tiri hakimiyetin ko-
tliye kullanilmasidir (vakalarin %50>si) ve bunu sirketler arasindaki farkl tir-
deki kisitlayic1 anlagmalar izlemektedir. Bunlar arasinda (i) gecikme karsilig:
6deme anlagmalari gibi rakipler arasindaki kisitlayic1 yatay anlagmalar (%8);
(ii) acik karteller (ihaleye fesat karigtirma gibi) (%31); ve (iii) dikey anlagmalar
(distribiitorlerin promosyon yapmasini veya rakip ireticilerin triinlerini sat-
masini yasaklayan hiikiimler gibi) (%11) yer almaktadir.

Birlesme-devralma kontroliineiliskin; Komisyon, ilac sektoriindeki 30’dan faz-
la birlesmeyi incelemis ve birlesmelerin fiyat artislarina, hastalarin ve ulusal

saglik sistemlerinin bazi ilaclardan mahrum kalmasina veya yeni ilaglarin ge-

listirilmesine yonelik yenilik¢i cabalarin azalmasina yol acabilecegi bes vakada
endiseler tespit etmistir. Komisyon bu birlesmelerden dérdiine ancak sirketle-

rin Komisyon’un endiselerini giderecek ve mevcut rekabet diizeyini koruyacak

¢Oziimler sunmasinin ardindan izin vermistir. Bir dosya ise Komisyon’un ilk
rekabet endiselerini dile getirmesinin ardindan iptal edilmigtir.

Rekabet otoriteleri, (i) piyasalarin isleyisi hakkinda fikir veren; (ii) diizenleme ve

mevzuatin daha rekabetgi bir sekilde tasarlanmasini saglayan ve (iii) piyasa ka-

tilimcilarina rehberlik eden ve hatta bazi miinferit durumlarda antitrést sorus-
turmalarini tetikleyen 60 piyasa izleme ve savunuculuk faaliyeti ytiritmiistur.

Raporda belirlenen temel rekabet endigeleri; (i) bir veya birkag Uye Devlette bazi
ilaglarin fiyatlarinin artmasi; (ii) hastalarin ve ulusal saglik sistemlerinin bazi
tibbi irtinlerden mahrum kalmasi ve (iii) Avrupa diizeyinde ve hatta kiiresel dii-
zeyde gelistirilen bazi tedavilere iligkin yeniliklerin azalmas: riskiyle ilgilidir. So-
nug olarak, ilag sektériindeki miidahale orani yaklagik %17 olmustur. Buna karsi-
lik, dénem boyunca tiim sektérlerdeki toplam miidahale oran: %5tir.

Rapor, antitrost ve birlesme kurallarinin etkin bir sekilde uygulanmasinin, hastalarin
daha genis bir yelpazede uygun fiyath ve yenilikgi ilaglara erisiminin saglanmasinda
6nemli bir rol oynamaya devam ettigini, 6zellikle de koronaviriis pandemisinin ya-
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sandig1 zorlu donemde bu hedefe ulagilmasina yardimer oldugunu gostermektedir.

»  Federal Ticaret Komisyonu (FTC) — Sanofi'nin Maze Therapeutics’in Pom-
pe Hastalig1 Ilacini Satin Alma Teklifinin Feshedilmesine iligkin A¢iklama®

FTC, Sanofi'nin Maze’e ait Faz 2’ye hazir gelistirme asamasindaki ilacinin
miinhasir lisansini devralmasini engellemek icin 11 Aralik 2023’te dava a¢musg ve
anlagmanin Sanofi’'nin Pompe hastalig1 tedavisi pazarindaki tekeline meydan
okumaya hazir yeni bir rakibi ortadan kaldiracagini iddia etmigti. FTC'nin
sikayetine gore, Sanofi Maze'in 2021'de gelistirme planlarini kamuoyuna
aciklamasindan kisa bir siire sonra Pompe hastaliginin tedavisi tekeline yonelik
6nemli bir tehdit olarak belirlemistir. Maze’nin ilaci sadece Sanofi’den 6nemli
bir pazar pay1 kapmakla kalmayip, ayn1 zamanda Pompe hastalig1 i¢in standart
tedavi olarak Sanofi’nin tedavilerinin yerini alma potansiyeline sahip oldugu
FTC tarafindan degerlendirilmistir. Sikayette 755 milyon dolar degerindeki satin
almanin hem Sanofi’nin Pompe hastalig1 tedavileri tizerindeki tekel glictini
artiracagl hem de yeni Pompe ilaclar1 gelistirmek i¢in inovasyon rekabetini
azaltacag: iddia edilmistir. FTC’nin sikayette bulunmas: ve federal mahkemede
dava a¢masmnin ardindan Sanofi, Maze ile olan anlagmasini feshedecegini
aciklamigtir. Bunu takiben FTC 13 Aralik 2023 tarihinde federal mahkemeye
sikayetini ve actig1 davayi geri cekmek icin harekete gectigini aciklamustir.

» AVRUPA KOMiSYONU - Novozymes A/S ile Christian Hansen A/S
Birlesmesi *

Avrupa Komisyonu, her ikisi de biyobilim girketleri olan Novozymes A/S (No-
vozymes) ile Christian Hansen A/S (Chr. Hansen) arasinda 6nerilen birlesme-
yi taraflarin sundugu taahhttlere tam olarak uyulmas: sartina bagl olarak
onaylamistir. Avrupa Komisyonu tarafindan yapilan aragtirmalar neticesinde,
planlanan birlesmenin genetik modifikasyon teknolojisi kullanilarak spesifik
bir enzim olan laktazin iretimi i¢in pazardaki rekabeti azaltacagi anlagilmistir.
Avrupa Komisyonu 6zellikle Chr. Hansen’in bu triind iiretmeye basglamak i¢in
bir projesi oldugunu ve biiyiik olasilikla kisa bir stire iginde etkili bir rakibe do-
niisecegini tespit etmistir. Komisyon ayrica, birlesme sonrasinda, birlesen ku-
rulus izerinde yeterli rekabet baskis: olusturabilecek yeterli sayida potansiyel
rakibin olmayacagini da tespit etmistir.

Avrupa Komisyonu tarafindan belirtilen rekabetci endigelerin giderilmesi i¢in
taraflar agagida belirtilen unsurlari elden ¢ikarmayi teklif etmigtir:

e Chr. Hansen’in laktaz Giretimi pazarina girme projesi,
e Chr. Hansen’in laktaz dagitim isi,
e Novozymes’in laktaz Gretim tesisi.

32 FTCkarari—13.12.2023
33 Avrupa Komisyonu karar —12.12.2023
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Taahhitlerin piyasa testi kapsaminda alinan olumlu geri bildirimlerin ar-
dindan Komisyon, taahhitlerle degistirilen islemin artik rekabet endigeleri-
ni artirmayacagi sonucuna varmis ve Onerilen birlesmeyi taraflarin sundugu
taahhtlere tam olarak uyulmasi sartina bagl olarak onaylamistir.

» REKABET KURUMU - ilag Sektériinde Faaliyet Gosteren Tesebbiisler
Hakkinda Sorusturma Ac¢ilmasi**

Rekabet Kurulu, ¢ogunlugu ila¢ sektoriinde faaliyet gosteren tesebbisler
tarafindan 4054 sayili Rekabetin Korunmas: Hakkinda Kanun’un ihlal edilip
edilmediginin tespiti amaciyla baglatmis oldugu 6naragtirma kapsaminda,
on dokuz tesebbiis hakkinda sorusturma acilmasina karar verdigini
duyurmustur.

» AVRUPA KOMiSYONU - Seagen’in Pfizer Tarafindan Devralinmas1*

Avrupa Komisyonu (Komisyon), Seagen’in Pfizer tarafindan satin alin-
masina yonelik igsleme, ilgili iglemin Avrupa Ekonomik Alani’nda (‘EEA’)
herhangi bir rekabet endisesi yaratmayacag: gerekgesiyle kosulsuz olarak
izin verdigini bildirmistir. Komisyon, 6ncelikle ilgili satin almay: incele-
mek lizere bir pazar aragtirmas: yiritmistiir. Komisyon, bu arastirma so-
nucunda; ilgili satin alma igleminin, taraflarin faaliyetlerinin EEA i¢inde
cakistig1 pazarlarda rekabeti 6nemli 6l¢cide azaltmayacagi sonucuna var-
migstir. Buna gére, Komisyon,;

e Taraflarin faaliyetlerinin farkli hasta kesimlerini ve tedavi alanlarini il-
gilendirmesi ve dolayisiyla ayni etkiye sahip olmamasi sebebiyle ikame
edilebilir olmadigy; boylece ilgili islemin taraflarin devam eden ve 6r-
tisen aragtirma hatlarinin veya boru hatti projelerinin durdurulmasi,
geciktirilmesi veya yeniden yonlendirilmesi sonucunu dogurmayacagi,

o Ozellikle Pfizer>in biiyiimek istedigi alanda aragtirma ve gelistirme
faaliyetlerinde bulunan ¢ok sayida oyuncu bulunmas: sebebiyle, ilgili
islemin genel inovasyon seviyesinin yapisal olarak azalmasindan kay-
naklanan inovasyon kaybina sebep olmayacag:

yontnde tespitlerde bulunmustur. Ayrica Komisyon, taraflarin tekliflerinin
farklilagtirilmig olmasi ve incelenen cesitli kanser turlerinin tedavisine yone-
lik pazarlarin yeterince rekabetgi olmasi nedeniyle iglemin fiyatlar tizerinde
olumsuz bir etki yaratmasinin muhtemel olmadigini belirtmistir. Sonug olarak
Komisyon, anilan sebeplerle 6nerilen satin almanin rekabet endigesi yaratma-
yacagl sonucuna varmis ve igleme kogulsuz olarak izin vermistir.

34 Rekabet Kurulu karari — 30.11.2023
35 Avrupa Komisyonu karart —19.10.2023
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» AVRUPA KOMISYONU - ilag Sirketleri Karar1 *

Avrupa Komisyonu, Nisan 2019’da C2 PHARMA tarafindan yapilan pigsman-
lik bagvurusu tizerine baglattig1 Alkaloids of Australia, Alkaloids Corporation,
Boehringer, Linnea ve Transo-Pharm’nin 6nemli bir farmasotik bilegenle ilgili
kartele katildiklar: hakkindaki sorusturmay: uzlasma ile sonlandirmis ve para
cezasina hitkmetmigtir. Kartele konu olan tirtin N-Butylbromide Scopolamine/
Hyoscine’dir (‘SNBB’) olup abdominal antispazmodik ila¢ Buscopan ve jenerik
versiyonlarinin diretiminde 6nemli bir hammadde tegkil etmektedir. Komis-
yon’un sorusturmasi, alt1 sirketin koordineli bir sekilde SNBB’nin distribiitor-
lere ve jenerik ilag treticilerine asgari satig fiyatimi belirledikleri, kota tahsis
etmek Gizere anlastiklar1 ve rekabete hassas bilgi paylasimi gergeklestirerek Av-
rupa Ekonomik Alani’'nda 1 Kasim 2005’ten 17 Eyltl 2019’a kadar uzanan tek ve
surekli bir ihlalin varligini ortaya koymustur.

C2 PHARMA Nisan 2019’da karteli Komisyon’a pismanlik programi kapsamin-
daifga ettigi igin para cezasina ¢arptirilmamas, Eyliil 2019°da Transo-Pharm ve
Linnea da cezalarin azaltilmasi igin art arda pigmanlik bagvurusunda bulun-
mustur. Alchem digindaki alt1 tegebbiis karteli kabul ederek pismanlik veya uz-
lagsmadan yararlanmig ve sorusturma bu tesebbtsler i¢in sonlandirilmistir. Al-
chem bu uzlagma karar1 kapsaminda degildir ve bu nedenle Alchem hakkinda
sorusturma devam edecektir. C2 PHARMA, karteli ortaya ¢ikardigi i¢in yaklagik
807.000 € para cezast hakkinda tam dokunulmazlik elde etmis, Transo-Pharm
ve Linnea, igbirligi yaptiklari i¢in para cezalarinda indirimden yararlanmistir.
Buna ek olarak, Komisyon uzlasma kapsaminda diger tesebbiislere verilen
para cezalarinda %10’luk bir indirim uygulamistir. Nihayetinde Komisyon pis-
manlik ve uzlagma karari ile sonlandirdig: sorusturma kapsaminda tesebbiis-
ler hakkinda toplamda 13,4 milyon € para cezasina hikmetmistir.

» FTC - Amgen’in Horizon Therapeutics’i Satin Almasina Yonelik Riza
Anlagmas1*’

Federal Ticaret Komisyonu (FTC), Amgen’in Horizon Therapeutics’i (Horizon)
devralmasindan kaynaklanabilecek rekabetci endiseleri gidermek adina Amgen
Inc. ile uzlagmaya varmistir. FTC, bu uzlagmayla birlikte s6z konusu devralmaya
iligkin itirazlarin tilke ¢capinda ¢6ziime kavusturulacagi ve federal mahkemelerin
yuritmus oldugu ihtiyati tedbir davasinin disecegini belirtmistir.

FTC, Mayis ayinda, onerilen iglemi engellemek icin mahkemeye bir sikayette
bulunmustur. Bu dava, FTC’nin on yildan uzun bir siiredir bir ilag birlesme-
sine kars1 actig1 ilk dava olmustur. Buna gore, FTC, ilgili iglemin Amgen’e Ho-
rizon’un tiroid goz hastaligi (TED) ve kronik refrakter gut (CRG) tedavisinde

36  Avrupa Komisyonu karari —19.10.2023
37 FTC karari— 01.09.2023
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kullanilan ilaglar1 olan Tepezza ve Krystexxa’nin pazardaki tekel konumlari-
n1 gliclendirerek rakiplerini devre dis1 birakma giicii verecegini, boylece giris
engellerini artiracagini ve daha ktgcik firmalarin pazarda rekabet etmelerini
engelleyecegini belirtmistir. FTC, tim bunlarin 6nine ge¢mek amaciyla uz-
lagsma Onermis ve bu 6neri Amgen tarafindan da kabul edilmigtir. Buna gore
Amgen’in;

e Kendi Grinind, Tepezza veya Krystexxa ile birlikte paketlemesi
yasaklanmistir.

e Kendi Grlntyle ilgili herhangi bir rtn iadesi veya s6zlesme sar-
tin1 bu ilaglardan birinin satisina veya konumlandirilmasina bag-
lamasi engellenmistir.

e Tepezza veya Krystexxa ile rekabet edebilecek herhangi bir Grtina
dislamak veya dezavantajli duruma distirmek i¢in herhangi bir
Urin iadesi veya sozlesme sarti kullanmasi yasaklanmistir.

e Komisyon’dan 6énceden onay almadik¢a, TED veya CRG’yi tedavi eden
herhangi bir tGrlin veya esdegerlerinin iiretimi veya satigi ile ugragan
herhangi bir isletmede herhangi bir {irtin veya menfaat elde etmek igin
herhangi bir anlagma veya mutabakata girmesi yasaklanmigtur.

e TED veya CRGyi tedavi etmek i¢in klinik ¢aligmalarini tamam-
lamis herhangi bir ticari 6ncesi Griind almasi Komisyon onayina
baglanmigtur.

e Krystexxa veya Tepezza'nin formiler kapsami, yerlestirilmesi
veya konumlandirilmasiyla ilgili olarak 6deme yapanlar ile imza-
lanan tim s6zlesmelerin, s6zlesmeden itibaren 30 giin igerisinde
denetciye ibraz edilmesi zorunlulugu getirilmistir.

® Krystexxa veya Tepezza'nin satin alinmasi, kapsami, yerlestiril-
mesi veya konumlandirilmasi ile ilgili olarak 6deme yapanlarla
sozlesme veya muzakerelere dogrudan dahil olan tim Amgen
¢alisanlarinin; riza anlagmasini gézden gecirmeleri, ek olarak an-
lagsmanin yikamlaliklerini anladiklarini ve bunlara uyduklarini
yazili olarak beyan etmeleri zorunlu kilinmigtur.

e Krystexxa veya Tepezza’'nin asagidaki kosullarin hepsini sagla-
mast halinde denetginin bilgilendirilmesi sart1 getirilmigtir:

o Krystexxa veya Tepezza'nin hastanin kendi kendine uygula-
mast i¢in FDA tarafindan onaylanmig olmasi,

o Krystexxa veya Tepezza’'nin kendi kendine uygulanan versiyo-
nunun piyasada mevcut olmasi,

o0 Krystexxa veya Tepezza'nin kendi kendine uygulanan versiyonu-
nun eczane yardim Uiriind olarak kargilanmaya uygun olmasi.

FTC, son olarak, taahhiit paketini kisa stre igerisinde yayimlayacagini
duyurmustur.
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»  FTC-Markal ilag Ureticilerinin Patentlerini “Turuncu Kitap”ta Uygun-
suz Sekilde Listelemesine iligkin Politika Bildirgesinin Yayimlanmas1*®

Federal Ticaret Komisyonu (FTC), 14 Eyliil 2023 tarihinde ABD Gida ve ilag
Dairesi (FDA) tarafindan da desteklenen bir politika bildirgesi yayimlayarak,
markaliilag ireten ve satan ilag girketlerin FDA'nin “Turuncu Kitap” olarak bi-
linen “Terapétik Egdegerlik Degerlendirmeleri ile Onaylanmis ilag Uriinleri”
katalogunda patentleri uygunsuz bir sekilde listelemeleri hususunun FTC Ya-
sasinin 5. Bolumint ihlal ederek potansiyel rekabet ihlali ¢ercevesinde sorus-
turmaya konu olabilecegini ifade etmistir.

Turuncu Kitap, FDA tarafindan giivenli ve etkili oldugu onaylanan ilag tirtinleri-
nin bir listesidir. Eger bir marka girketi Turuncu Kitap’ta listelenmis bir patenti-
ne dayanarak bir patent ihlali davasi acarsa, bu dava sayesinde rakip nitelikteki
daha ucuz patent dig1 esdeger alternatif (jenerik) ilag Girtintiniin pazarlama bag-
vurusunun onayini, patentin gegersiz olup olmadigina veya ihlal edilip edilme-
digine bakilmaksizin, otomatik olarak 30 ay erteleme hakkina sahip olmaktadir.

Politika bildirgesine gore, patentlerin Turuncu Kitap’ta uygunsuz bir sekilde
listelenmesi, jenerik treticilerin pazara girmesini gayrimesru bir sekilde gecik-
tirmekte veya engellemekte ve tiiketicileri daha digtik maliyetli ilaglara ve ilag
drtnlerine erisimden mahrum birakmakta; ayrica daha ucuz alternatif jenerik
ilaglarin rekabetine zarar verebilir ve fiyatlarin yapay olarak yiikselmesine se-
bep olmaktadir. Ayrica bu tiir uygunsuz patent listeleri muhtemelen on yillar-
dir ilag piyasalarini bozduguna yonelik kanaat ifade edilmistir.

» FEDERAL TiICARET KOMIiSYONU - Biyofarmasétik Devi Amgen’in iki
Ciddi Hastaligin Tedavisinde Kullanilan ilaglar1 Tekelinde Tutacak
Satin Almasini Engellemek icin Dava A¢ilmasi®

ABD rekabet otoritesi Federal Ticaret Komisyonu (FTC), Horizon Therapeutics pl-
¢’nin bir biyofarmasétik (Biyolojik Kokenli Tibbi Madde Urtinleri) devi olan Am-
gen Inc. tarafindan satin alinmasini, anlagsmanin Amgen’in satig rekorlari kiran ilag
portfdytinden yararlanarak Horizonun tiroid g6z hastaligi ve kronik refrakter gut
gibi iki ciddi hastalig: tedavi etmek i¢in kullanilan ilaglarinin tekel konumlarini
giclendirmesine olanak saglayacag: gerekeesiyle engellemek icin dava agmigtur.

FTC tarafindan, 2022’de agiklanan en bityiik farmasotik iglem olan bu satin alma ig-
lemi ile Amgen’in sigorta sirketlerine ve eczane fayda yoneticilerine (PBM’ler) Hori-
zon’un iki tekel tirtintini tercih etmeleri i¢in baski yapmak tizere ilaglarinda indirim-
ler kullanmasina olanak saglayabilecegi ifade edilmistir. Amgen’in rakiplerine kars1
avantaj elde etmek igin genis portféytini ve sdzlesme kaldiracini kullanma ge¢misi
dikkate alindiginda FTC bu satin almanin Amgen’in konumunu daha da gliglendire-

38  FTC karari—14.09.2023
39  FTC karari—16.05.2023
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bilecegini savunmugtur. Onerilen satin alma, potansiyel rakipler icin giris engelleri
ve hastalara, doktorlara ve saglik planlarina olas: zararlar konusunda endiselere yol
acmaktadir. Bu nedenle, FTC'nin eylemi, ilag holdinglerinin tiiketiciler ve adil reka-
bet pahasina tekellerini saglamlagtirmalarini 6nlemeyi amaglamaktadir.

» FTC - Surescripts’e Onerilen Anlagma*°

Federal Ticaret Komisyonu (FTC), saglik bilgi teknolojisi sirketi Surescripts’e kar-
st diglayici davraniglarda bulundugu ve mevcut ve eski ¢aliganlariyla rekabet et-
meme anlagmalar1 yaptg: gerekeesiyle federal mahkemeye bagvurmustur. FTC,
ilgili mahkeme emri ile, Surescripts’in iki e-receteli ila¢ pazarini tekellestirmek
icin rekabete aykir1 taktikler kullandigi su¢lamalarini ele almigtur.

FTC, daha 6nce alinmis olan bir mahkeme kararn ile, Surescripts’in e-regete hiz-
metlerinde ytizde 95 pazar pay ile tekel glictine sahip oldugunun dogrulandigim
belirtmistir. FTC ayrica, daha 6nce Surescripts’e karg1 a¢gmis oldugu bir davada te-
sebbistin iki farkl e-recete pazarindaki hakim durumunu korumak amaciyla ihlal
niteligi tasiyan dikey ve yatay kisitlamalar kullandigini tespit etmigtir. Bu bakim-
dan Onerilen yeni talimatlar ile FTC, Surescripts’in 2010 yilindan bu yana uygu-
ladig1 rekabete aykir1 uygulamalar ortadan kaldirmay: ve e-regete ilag pazarinda
adil rekabete izin vermeyi amagclamugtir. ilgili talimatlar; Surescripts’in;

e Yonlendirme ve uygunluk misterilerine ¢ogunluk pay: gereklilikleri
(mtnhasirlik veya sadakat anlagmalar1 gibi) getiren sozlesmeleri uy-
gulamasinin yasaklanmasi,

e  Midsterilerin rakiplerle is yapma kabiliyetini sinirlayan sorunlu hi-
ktimleri kullanmasinin engellenmesi,

e  Midsterilerin rakiplerin hizmetlerini tanitmasini engellemesinin ve
rakiplerle iletisimlerini kisitlamasinin yasaklanmas,

e Rakiplerinin yonlendirme ve uygunluk konusunda rekabet etmesini
engellemesinin yasaklanmasi,

e Cogunluk pay: gerekliliklerini reddeden misterilere karsi ayrimcilik
yapmasinin veya onlari tehdit etmesinin engellenmesi,

e Calisanlarin hem mevcut hem de eski rakip e-recete hizmet saglayici-
lar1 i¢in ¢alismasini engelleyen rekabet etmeme anlagmalarini uygu-
lamasinin yasaklanmasi

yontinde kisitlamalar icermektedir.

»  Amerikan Adalet Bakanligi (DO]J) — Teva ve Glenmark ile Anlagmaya
Varilmas1*

Amerikan Adalet Bakanlig1 (DOJ), Teva Pharmaceuticals USA, Inc. (Teva) ve

40  FTC karari—27.07.2023
41  DOJ karari —21.08.2023

NAZALI Tax & Legal



Glenmark Pharmaceuticals Inc. (Glenmark) aleyhindeki fiyat sabitleme sugla-
malarini ¢6ztime kavusturarak anlagmaya varildigini agiklamigtir. Buna gore,
her iki sirkete farkli oranlarda olmak tizere para cezasi verilmis ve ihlale iligkin
onlem almalari amaciyla birtakim ek yaptirimlar uygulanmistur.

DOJ, ilgili anlagmalarin, sirketlerin fiyat sabitleme ihlalinin temel bir pargasi olan ve
yaygin olarak kullanilan bir kolesterol ilaci olan pravastatin i¢in kendi ila¢ hatlarinin
elden c¢ikarilmasi da dahil olmak Gizere, iyilestirici 6nlemler icerdigini belirtmistir. Ek
olarak, Teva'ya; ihlale konu olmus olan ve degeri 50 milyon dolar olan ilaglari, vatan-
daslarailag saglayan insani yardim kuruluslarina bagiglamasi yontinde bir ytikimli-
lik getirdigini agtklamigstir. Her iki tesebbis de, tim bunlarin yani sira, devam eden
cezai sorusturmalarda ve sonuglanan kovusturmalarda bakanlikla igbirligi yapmayi,
uyum programlar hakkinda bakanliga rapor vermeyi ve gerekli ve uygun oldugu du-
rumlarda bu uyum programlarini degistirmeyi kabul etmistir.

Sonug olarak, DOJ, her iki tegsebbtusle varmig oldugu anlagmalar neticesinde;
tesebbtuslere farkli oranlarda para cezasi ve tedbir niteliginde 6nleyici yapti-
rimlar uygulamistir.

» REKABET KURUMU — NOVO ve OZSEL Arasinda Akdedilen Tek Saticilik
S6zlesmesine Menfi Tespit Verilmesi /Muafiyet Taninmasi Talebi*

Rekabet Kurulu, Novo Nordisk Saglik Uriinleri Ticaret Limited Sirketi (NOVO)
ile Oz-sel Ecza Depolar1 Ticaret ve Pazarlama A.S. (OZSEL) arasinda imzalan-
mis olan kamu saglik kuruluglarinin ihtiyacglarinin kargilanmasi icin Devlet
Malzeme Ofisi Genel Mudirligi (DMO) tarafindan gerceklestirilecek ilag ve
tibbi malzeme alim ihaleleri ile ilgili Tek Saticilik Cerceve S6zlesmesi'ne menfi
tespit verilmesi/muafiyet taninmasi talebini inceledigi kararda, sézlesmenin
4054 sayili Kanun’un 5. maddesinde sayilan gartlarin tamamini saglamasi ne-
deniyle bireysel muafiyet taninmasina karar verdi.

Sozlesmede OZSEL, DMO tarafindan yapilan ve e-ihale yoluyla gergeklestiri-
lecek ilag/tibbi malzeme alim ihalelerinin takibi, katilim1 ve tiriin tedariki igin
s6zlesme konusu iriinler bakimindan Tirkiye genelinde mtnhasiran yetki-
lendirilmekle birlikte, OZSEL'in ihalelere rakip triinler i¢in katilmas1 yasak-
lanmigtir. Kurul, sézlesmedeki mtnhasirlik ve rekabet etmeme hitkiimleri ne-
deniyle s6zlesmenin 4054 sayili Kanun’un 4. maddesi kapsaminda olduguna,
dolayisiyla s6zlesmeye menfi tespit verilemeyecegine karar verdi.

Kurul degerlendirmesinde ilgili iirtin pazarini, DMO ihalelerinin etkin madde
bazinda gerceklestirildigini dikkate alarak etkin maddelerden her birini ayr
birer ilgili 4riin pazar: olarak tanimladi. S6zlesme konusu 11 ilacin besinde ve
igne uclarinda NOVO’nun etkin madde bazinda pazar payinin %30’luk esigin

42 Rekabet Kurulu karar —22.09.2022, 22-43/633-264
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altinda kalmasi ve s6zlesmede getirilen rekabet yasag: stresinin Grup Mua-
fiyeti Teblig’inde 6ngorilen beg yillik sinirlamay: agmamas: sebebiyle ilgili
drtnler bakimindan sézlesmenin grup muafiyetinden yararlandig: ve jenerigi
bulunmayan ve dolayisiyla etkin madde bazinda %30’un tizerinde pazar pay:
(%100) olan trtinler bakimindan ise bireysel muafiyet degerlendirmesi yapil-
mas1 gerektigi sonucuna ulagildi.

Kurul yapmis oldugu bireysel muafiyet degerlendirmesinde;

(a) Mallarin iretim veya dagitimu ile hizmetlerin sunulmasinda yeni gelisme ve
iyilesmelerin ya da ekonomik veya teknik gelismenin saglanmasi bakimindan;
arz devamhihginin saglanmasi, DMO ihaleleri yoluyla kamu hastanelerine za-
maninda ve eksiksiz olarak tirtinlerin ulastirilmasi, tiretim ve stok planlamasinin
daha etkin bir sekilde yapilmasina olanak saglanarak hastalarin ilaca daha etkin
bir sekilde ulasabilmesi, her bir ihalenin diizenli bir sekilde takip edilerek katihm

saglanmasinin markalar arasi rekabeti artirmasi gibi etkinlikler saglanacag,
(b) Ttketicinin yarar saglamasi bakimindan; arz devamliliginin saglanma-

s1, minhasir depoya daha fazla iskonto uygulanabilmesi ve devletin saghk

harcamalarinin azalmasi, kalitenin ve dirtin cesitliliginin artmasi gibi tiike-
tici faydalarinin saglanacagi,

ivasanin onemli bir boéliimiinde rekabetin ortadan kalkmamasi ba-

kimindan; Saghik Market sistemine kayitli 37 {iretici ve 32 ecza deposu bulun-
dugu, bununla birlikte, ruhsath ilaclarin biiytik cogunlugunun eczaneler kanali
ile satldigs, ihale kanalinin genel satislar icinde kiiciik bir paya sahip oldugu
dolayisiyla basvuru konusu sézlesme sonucunda ilgili piyasanin 6nemli bir b6-
liimiinde rekabetin ortadan kalkmasinin séz konusu olmayacagi,

(d) Rekabetin zorunlu olandan fazla sinirlanmamasi bakimindan; Saghk
Bakanlig: ve DMO is birligi ile uygulamaya alinan Saglhik Market platfor-
munda, ecza depolari bakimindan kamu saglik kuruluslar icin etkin mad-
deveil bazinda agilan ihalelere girilebilmesinin 6n sartinin ecza deposunun
dretici firma ile tek yetkili saticilik s6zlesmesi imzalamig olmasi nedeniyle
dosya kapsaminda getirilen rekabet kisitlarinin, DMO ihalelerine katilim

icin gereken sartlarin karsilanmasina yonelik oldugu,

Sonucuna ulasarak 4054 sayili Kanun’un 5. maddesinde sayilan sartlarin ta-
mamini saglamasi nedeniyle bireysel muafiyet taninmasina karar vermistir.

» REKABET KURUMU - BIOGEN ve GEN ila¢ Arasinda imzalanan Miin-
hasirlik Distribiitorliik S6zlesmesine Menfi Tespit Verilmesi/Muafi-
yet Taninmasi Talebi*?

43 Rekabet Kurulu karari — 15.12.2022, 22-55/853-352
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Rekabet Kurulu Biogen International GMBH (“Biogen”) ile Gen ilag ve Saglik
Uriinleri Sanayi ve Ticaret Anonim Sirketi (“Gen ila¢”) arasinda imzalanmig
olan Minhasir Distribttorlik Sozlesmesi'ne menfi tespit belgesi verilmesi/
muafiyet taninmas: talebine yonelik olarak, akdedilmesi planlanan sézlesme-
nin 4054 Sayili Kanun’un 4. maddesi kapsaminda rekabeti kisitlayict hikim-
ler igermesi nedeniyle ilgili sézlesmeye mentfi tespit verilemeyecegine, sozles-
menin grup muafiyetinden faydalanmadigina, bununla birlikte 4054 Sayili
Kanun’un 5. Maddesinde yer alan kogullarin saglanmas: nedeniyle séz konusu
sozlegmeye bireysel muafiyet taninmasina karar vermistir.

Rekabet Kurulu talebe yonelik olarak yapmis oldugu degerlendirmede detayl:
bir pazar incelemesi yiiriitmekle birlikte, mevcut dosyada yer alan hususlar ba-
kimindan net bir ilgili pazar tanimi yapmanin sonuca herhangi bir etkisi olma-
yacagini tespit etmis dolayisiyla kesin bir pazar tanimi yapilmasina gerek duy-
mamuigtir. Bildirim formunda yer alan bilgilerden s6zlesme taraflarinin tirettigi
ve SMA hastaliginin tedavisinde kullanilan diger ilaglardan nitelik itibariyla
farklilagan dolayisiyla diger ilaglarla tam olarak ikame gortilemeyen Spinraza
ilacinin mevcut pazar paymnin %100 oldugunu tespit eden Kurul, s6z konusu
Uriintin %30’luk pazar payi esiginin tizerinde yer almasindan 6tird dirtine yo-
nelik olarak bireysel muafiyet degerlendirmesinde bulunmustur.

Buna gore bireysel muafiyetin taninmasi i¢in saglanmasi gereken; mallarin
Uretim veya dagitimi ile hizmetlerin sunumunda gelisim saglanmasi, tiiketici-
nin yarar saglamasi, ilgili piyasanin énemli bir bélimiinde rekabetin ortadan
kalkmamasi ve rekabetin zorunlu olandan fazla sinirlanmamas:i sartlarina yo-
nelik olarak Rekabet Kurulu;

e Spinraza ilacinin Tiirkiye’de ruhsat almasi durumunda ilacin yurt di-
sindan tedarik edilmesine gerek kalmadan yerel piyasada ulasilabilir
hale gelecegi,

e lacin Tiirkiye’de ruhsatlanmasiyla tiiketicinin ilaci bulabilmesinin
kolaylasacag,

e Biogen ile Gen ilag arasindaki miinhasirlik iligkisinin yatirnm gtdisi
veilag satis faaliyetlerine iligkin yapacagi olumlu katkilar dikkate alin-
diginda, pazarin 6nemli bir bolimiinde rekabetin ortadan kaldirilma-
sinin s6z konusu olmadigy,

e Sozlegsmenin stire veya yaratilan mtnhasirliklar bakimindan dikey an-
lamda herhangi bir rekabet kisitlamasina yol agmadigi,

degerlendirmelerinde bulunmus ve incelenen sézlesmenin bireysel muafiye-
tin dort kosulunu da sagladigini dolayisiyla sdzlesmeye 4054 sayili Kanun’un
5. maddesi kapsaminda bireysel muafiyet taninabilecegi sonucuna ulagmistir.
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BANKACILIK VE FINANS

Bankacilik ve finans sektorii, ekonominin 6nemli bir pargasini olusturan ve fi-
nansal hizmetler sunan kurumlari igeren genis bir sektordiir. Finansal piyasa-
lar baglica; bankacilik, sigortacilik, faktoring, leasing, bireysel emeklilik, araci
kurumlar, yatirim fonlari, portféy yonetim sirketleri ile finansal teknoloji ve
6deme sistemleri olmak tzere ¢ok sayida Urtin ve hizmetin sunulabildigi ve
farkli pazarlarin etkilesim halinde oldugu piyasalardir. Siralanan bu faaliyetler
arasinda hacim olarak 6nemli bir biyiiklige sahip olan geleneksel bankacilik
sektori ve hizla gelisen finansal teknoloji pazarlari ise son donemde diinyada
ve Turkiye’de cesitli rekabet hukuku uygulamalarina konu olmaktadir. Bu ¢a-
lismada, oncelikle finansal piyasalarda 2023 yilinda gergeklesen gelismeler ve
genel durum 6zetlenecek, devaminda bankacilik ve finans sektoriinde ortaya
cikan rekabet hukuku riskleri 6rnek kararlar egliginde aktarilacaktur.

1. 2023 Yilinda Tiirkiye’de Finansal Piyasalar

2023’un ilk ¢eyreginde finansal piyasalarda 6nemli etkiler yaratan bir dizi ge-
lisme yaganmigtir. Oncelikle Rusya-Ukrayna Savasi ve diger jeopolitik riskler,
endigeleri artirarak resesyon korkularini tetiklemis, iilke genelinde 6 Subat’ta
yasanan deprem felaketiyle birlikte ise dalgali bir seyir izlenmistir. Bu siiregte,
yurt diginda 6nemli merkez bankalarinin enflasyonla mucadele kapsaminda
attigr adimlarin etkisi ve bazi bankalarin iflasi, resesyon endigelerini artirmig-
tir. DOviz kurlari ve tahvil faizlerindeki degisimler ise, ktiresel ekonomik belir-
sizligin etkilerini yansitmigtir. Bu karmasgik ekonomik ortamda, merkez banka-
larinin aldig1 6nlemler ve aciklamalar, finansal piyasalardaki dalgalanmalara
yonelik yatirimei beklentilerini etkilemigtir.

1.1. Bankacilik Sektorii

Son birkag yilda kiresel capta biriken ve 2022 ile birlikte zirve yapan cesitli je-
opolitik riskler, pandemi, enerji fiyatlari, enflasyonist gelismeler, belirsizlik
nedeniyle olusan endiseler ve tedarik zincirinde olusan sorunlar, 2023’e girer-
ken bankacilik sektoriint olumsuz etkilemistir. Enflasyonun ytikselmesi ve faiz
oranlarindaki artig, bankacilik sektoriintin uzun vadeli 6ngorilerini belirsizles-
tirmistir. Ancak, stirdirtlebilirlik ve dijital déntisim odakli bankalar olumlu
performans gostermistir. Makro ekonomik faktorler, para politikalar: ve faiz-fi-
yat seviyeleri, 2023’te bankacilik sektori icin kritik 6neme sahip olmustur.'

1 KPMG, ‘Bankacilik Sektorel Bakis’ (2023) 30
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Turkiye’de dijitallesme ve teknolojinin hizla artmasiyla gelisen olumlu etkilere
ragmen, bankalarin sube sayilarindaki azalma egilimi sebebiyle 2018’den bas-
layarak 2021'e kadar devam eden personel sayisindaki distis, 2022’de tersi-
ne dénmdustir.? 2021’de 185.248 olan caligan sayisi, 2022’de 3.439 kisi artarak
188.687’ye yikselmistir. Bu artig egilimi 2023’te de devam etmis olup Haziran
2023 itibariyle sektorde toplam 188.850 kisi calismaktadir ve bunun 6.063’1 ya-
tirim bankalarinda gérev almaktadir.’ Bankalarin teknolojik déntsim ve dijital-
lesme stratejilerinin etkisiyle subelesme ve personel sayilarindaki bu egilimlerin
2023 sonrasinda da devam etmesi 6ngérilmektedir.*

Eylil 2023 donemi itibariyla bankacilik sektériiniin toplam aktiflerine gére mev-
duat bankalar1 %86, kalkinma ve yatirim bankalar1 %6 ve katiim bankalar1 %8
paya sahip olmustur. Buna gore; kamu bankalar1 %46, yerli 6zel bankalar %29 ve
yabanci bankalar %25 paya sahiplik etmistir. Bununla birlikte, bankalar tarafindan
Bankacilik Diizenleme ve Denetleme Kurumu’na (BDDK) raporlanan verilere gore;
Kasim 2023 déneminde Tirk Bankacilik Sektoriintin aktf byukluaga 22.539.870
milyon TL olarak gerceklesmigtir. Sektoriin aktif toplami 2022 yilsonuna gore
8.192.480 milyon TL artmustir. Son olarak, 2022 yilsonuna gore 6zkaynak toplami
%40,0 artig gosterirken, Kasim 2023 doéneminde sektoriin donem net kar: 535.471
milyon TL, sermaye yeterliligi standart orani ise %18,29 seviyesinde bulunmustur.®

1.2. Finansal Teknolojiler (Fintek)

Turkiye’deki FinTech (fintek) sektoriindeki biiytime; girisimciler, yatirimcilar ve
devlet desteginin artan ilgisiyle devam etmektedir. Ozellikle, dijital imkanlarin go-
galmasi ve bunlarin kullanimu ile birlikte, fintek ekosistemi destegiyle agik banka-
cilik uygulamalarinin yayginlagmasi, sektortin gelisimi igin 6nemli bir “itici gii¢”
olarak nitelendirilmektedir.”

Mart 2023’te Tiirkiye Cumhuriyeti Cumhurbagkanlhigi Finans Ofisi (“Finans Ofisi”)
tarafindan yayimlanan Turkiye Fintek Rehberi’'ne® gore; Subat 2023 itibariyla 637’si
akdtif olmak tizere Ttrkiye’de bugiine kadar 739 finansal teknoloji girketi kurulmus-
tur. Fintek sirketleri; merkeziyetsiz finans, bankacilik teknolojileri, kurumsal finans,
sigortacilik, finansman, borsa-yatirim, skorlama/kimlik dogrulama/bilgi giivenligi,
kitle fonlamasi, para transferi, kigisel finans yénetimi ve varlik yonetimi olmak tizere
dikeylerine gore degerlendirildiginde 6demeler, 255 kurulus ile ilk sirada yer almak-
tadir. Bunu 92 kurulugla merkeziyetsiz finans, 91 kurulugla bankacilik teknolojileri ve
66 kurulusla kurumsal finans dikeyleri takip etmektedir.’

2 ibid9

3 TBB, ‘Istatistiki Raporlar Banka, Calisan ve Sube Bilgileri’ (2023) 1

4 KPMG, ‘Bankacilik Sektdrel Bakis’ (2023) 9

5 BDDK, ‘Tiirk Bankacilik Sektorii Temel Gostergeleri, Eylil 2023’ (2023) 2

6 ibid1

7  TKBB, ‘IFN 2024 Yillik Rehberi Yayimland:’ (2023); IFN, 2024 Annual Report’ (2023) 42

8  Tiirkiye Cumhuriyeti Cumhurbaskanhg: Finans Ofisi, ‘Tiirkiye Fintek Rehberi 2023 (2023) 12
9 ibid11
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Tirkiye; yatirim ekosistemi olarak Avrupa’da 10. sirada, Orta Dogu ve Kuzey Afri-
ka (ODKA) bolgesinde 3. sirada bulunmaktadir.® Fintek yatirimlar: bakimmdan
ise Turkiye Cumhuriyeti Cumhurbagkanligi Finans Ofisi’nin her yil yayinladig:
Turkiye Fintek Rehberi'nde 34 yatirim anlagmasi ve 89 milyon ABD dolar1 yati-
rim ile 2022 yilinin en yiiksek fintek yatirimina ulagilan y1l oldugu belirtilmistir.

Tirkiye’de 2023 yilinda Fintek alaninda yaganan 6nemli gelismeler agagidaki
gibi 6zetlenebilir;

»  Turkiye Cumhuriyeti Cumhurbagkanligi Finans Ofisi tarafindan 15
Mart 2023 itibariyla Turkiye Fintek Rehberi yayimlamigtir. Rehber,
dogrudan duzenlemeye tabi kuruluglar ve dolayli diizenlemeye tabi
kurulusglar: icermektedir. Rehberde, dogrudan veya dolayli diizenle-
meye ihtiya¢ duymayan fintek dikeyleri, kendi 6zgiin dinamikleriyle
faaliyet gosterdikleri i¢in kapsam diginda tutulmustur.

»  BankalarcaKullanilacak Uzaktan Kimlik Tespiti Yontemlerine ve Elekt-
ronik Ortamda Sézlesme iligkisinin Kurulmasina iligkin Yonetmelik
01.04.2020 tarihli ve 31441 sayili Resmi Gazete’de yayimlanmistir.

» Turkiye Cumhuriyeti Merkez Bankasi (TCMB) tarafindan yapilan
diizenlemelerle, 7 Ekim 2023’te yayimlanan “Odeme Hizmetleri ve
Elektronik Para fhraci ile Odeme Hizmeti Saglayicilar1 Hakkinda Y6-
netmelikte Degisiklik Yapilmasina Dair Yonetmelik” ve “Odeme ve
Elektronik Para Kuruluglarinin Bilgi Sistemleriile Odeme Hizmeti Sag-
layicilarinin Odeme Hizmetleri Alanindaki Veri Paylagim Servislerine
iligkin Tebligde Degisiklik Yapilmasina Dair Teblig”, Resmi Gazete’de
yayimlanmisgtir.

»  Mali Suglar1 Aragtirma Kurulu Genel Tebligi’'nde Kasim 2023 itibariyle
degisiklik yapilmis ve boylece 6deme ve elektronik para kuruluglarinin
uzaktan kimlik tespiti ve migteri edinimiyle ilgili beklenen diizenle-
meler gergeklestirilmistir.

»  TOM Dijital Katilim Bankas: ve Hayat Finans adli iki yeni dijital kati-
lim bankas: sektore dahil olmustur. Bu yeni katilim ile birlikte, katilim
bankalarinin Turk bankacilik sektértindeki pazar paylarini artirmay,
ayni zamanda migteri ve dagitim kanallar: ile Giriin/hizmet cesitliligi-
ni gelistirmeyi hedefledikleri dastintlmektedir."

Bunun yaninda 2024 yilinin ilk ¢eyreginde ytiriirliige girmesi planlanan Katilim
Kanunu’'nun, sektdriin bitiincil yonetimi, finansal gelisim ve musteri penet-
rasyonu acisindan kritik bir rol oynayacag belirtilmektedir. Ayrica sigortacilik,
sermaye piyasalari ve bankacilik digindaki finansal kurumlarin katilimi ve gelisi-
miyle birlikte, sekt6riin biiytime ivmesinin devam etmesi beklenmektedir.”

10 ibid5
11 TKBB, ‘IFN 2024 Yillik Rehberi Yaymmlandy’ (2023); IFN, ‘2024 Annual Report’ (2023)
12 ibid

NAZALI Tax & Legal



2. Finansal Piyasalarda Ortaya Cikan Rekabet Hukuku Riskleri

Tirkiye’de 6zellikle pandemi sonra ivme kazanan ve bu etkisini hizla strdtren
teknolojik gelismeler, bankacilik ve finans sektdriinde ¢esitli dontisiimlere ne-
den olmaktadir. Bu déniistimler ise, geleneksel bankacilik drtnlerinin dijital-
lestirilmesini, dijital drtnlerin banka dis1 kuruluslar tarafindan sunulmasini ve
yeni oyuncularin pazarlara girigini icermektedir. Ozellikle finteklerin geligimi ile
birlikte yalnizca Tirkiye’de degil, dinya genelinde elektronik 6deme hizmetleri,
ctizdan hizmetleri, kart verisi saklama gibi yeni pazarlar ortaya ¢ikmigtur.

Fintek alaninda yasanan geligsmeler ile birlikte, finansal teknolojiler konusu
da son yillarda rekabet otoritelerinin mercek altina aldig1 konulardan biri ha-
line gelmigtir. Bu baglamda, 2021 Aralik ayinda Rekabet Kurumu tarafindan
yayimlanan ve 2022 yilinda da giindemde dnemli bir yere sahip olan “Odeme
Hizmetlerindeki Finansal Teknolojilere Yonelik inceleme Raporu», fintek eko-
sistemindeki gelismelerin rekabete etkileri ve rekabet hukuku perspektifinden
ele alinabilecek yaklagimlar: degerlendirerek bankacilik ve finans sektoriinde
kargilasilan rekabet hukuku problemleri bakimindan yol gdsterici olmustur.

2.1. Odeme Hizmetlerindeki Finansal Teknolojilere Yonelik inceleme
Raporu

Rapor, fintekin ortaya cikisi ve geligimi ile ilgili gesitli unsurlar ele almaktadir. Buna
gore, dijitallesmenin etkisiyle fintekler, 6deme hizmetlerinden kitle fonlamasina
kadar genis bir yelpazede finansal kapsayiciligi artirmaktadir. Ancak, yerlesik oyun-
cularin diglayict davraniglari, diizenleyici engeller ve pazar dinamikleri gibi faktor-
ler, yeni oyuncularin pazarda rekabet etmesini zorlagtirmaktadir.® Raporda, 6zel-
likle yerlesik finansal kuruluglarin yeni girisimleri, inovasyonlar: simirlamak adina
uyguladigr diglayic1 davraniglar ve fintek sektorii agisindan dtzenleyici kurallarin
yetersizligi, buna kargilik bankacilik sektort agisindan agirt dizenlemelerin séz ko-
nusu olmasi ve genel olarak diizenlemelerin yeni hizmetlere uygun olmamasi gibi
faktorlerin fintek gelisimini engelledigi belirtilmistir. Ayrica, pazar dinamiklerinden
kaynaklanan tiiketicilerin gtiven kazanma ve yeni hizmetler konusundaki kafa kari-
siklig1 gibi zorluklar da ele alinmigtir. Raporda 6ne gikan baghiklar asagidaki gibidir:

»  Finteklerin Ortaya Cikisini ve Gelisimini Destekleyen Hususlar:

Rapora gore, dijitallesme, farklilagan hizmet beklentisi, klasik bankacilik sistemi
sorunlary, finansal erisim eksikligi ve miisteri portfdy etkisi gibi faktorler finansal
déntigtimt hizlandirmaktadir. Odeme hizmetleri alaninda dijital tabanh hizli ve
pratik Grtinler ve hizmetlerin gelismesi; mobil bankacilik, dijital kimlik dogrulama,
dijital cizdanlar gibi teknolojilerle birlikte yasanan dijitallesmeye paralel olarak
ortaya ¢ikmustir.

13 Rekabet Kurumu, ‘Odeme Hizmetlerindeki Finansal Teknolojilere Yonelik Inceleme Raporu’ (2021)
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» Fintekin Gelisiminin Oniindeki Engeller ve Yeni Oyuncularin
Karsilastig1 Zorluklar:

Bu baglik altinda fintekin gelisiminin 6niindeki baglica engeller; pazar dina-
mikleri, yerlesik tesebbislerin diglayici davraniglar: ve diizenlemeler olmak
uzere ti¢ baglik altinda incelenmisgtir. Pazar dinamiklerine ve tiiketici davranig-
larina bagl engellerde sebeke etkileri, misteri giiveni kazanma zorlugu, bilgi
eksikligi, dtisiik marka bilinirligi gibi faktorlere odaklanilmaktadir. Yerlegik
finansal oyuncularin diglayici davraniglar ise; tek tarafli eylemleri, rekabe-
ti kisitlayici anlagmalar ve uyumlu eylemler ile 6ldiirticii devralmalar olarak
ortaya ¢ikmaktadir. Dlizenleyici gerceveye iligkin; diizenlemenin hi¢ olmama-
s1, dizenlemenin yeni hizmetlere uygun olmamas: ya da diizenlemenin agir1
olmasinin pazarda rekabetin ve inovasyonun engellenmesine neden olabile-
ceginin alt1 ¢izilmistir. Bunun yaninda Raporda bahsedilen rekabeti sinirlayici
faktorler agagida 6zetlenmektedir;

(i) Pazar Dinamikleri: Raporda, pazar dinamiklerinden kaynaklanan
engeller; tiketici davraniglarina bagl engeller ve pazar yapisina bagh
engeller olarak iki ana baglik altinda incelenmigtir. Tiketici davranigla-
rina bagli engellerde, fintek sirketlerinin karsilagtigi 6nemli zorluk, mis-
terilerin glivenini kazanma siirecidir. Tiiketicilerin alternatif hizmetler
ve avantajlari hakkinda yetersiz bilgi sahibi olmalari, stirekli olarak yeni
hizmetlerin piyasaya siirilmesi nedeniyle kararsizlik yagamalar1 ve bir
secim yapmakta zorlanmalar: gibi durumlar 6ne ¢ikmaktadir. Pazar ya-
pisina iligkin engellerde ise fintek girketlerinin miisteri sadakatinden
kaynaklanan potansiyel musteri portféyu eksikligi, potansiyel musteri-
lere ulagmak i¢in yeterli veriye sahip olmama, diigtik marka bilinirligi,
ytksek sermaye maliyetleri ve 6deme platformlari ile cihazlar arasinda
uyumluluk saglanamamasi gibi faktorler 6ne ¢tkmaktadir.

(ii) Yerlesik Tesebbiislerin Davraniglari: Sektor raporu, yerlesik fi-
nansal kuruluslarin fintek sirketlerini diglayici davraniglar: ve bu dav-
raniglarin sektordeki etkilerini ti¢ ana kategoride degerlendirmektedir.
Bunlar; yerlesik tesebbiislerin tek tarafli eylemleri, tesebbiisler arasi an-
lagma ve uyumlu eylemler ile yok edici devralmalar olarak ayrilmakta-
dir. Bu dogrultuda;

Tesebbiislerin tek tarafli eylemleri bakimindan baglangi¢ noktasi, fintek

sirketlerinin faaliyetlerinin bir kisminin bankacilik altyapisina bagimh
olmasi ve bu altyapmin buyiik 6lgiide bankalarin kontroliinde olmasi
nedeniyle fintek sirketleri ile bankalar arasinda ortaya cikan dikey bir
iligkidir. Bu iligki, fintek girketlerinin st pazarda bankalardan hizmet
alirken ayni zamanda alt pazarda bu bankalarla rekabet etmesini
icermektedir. Bu durumun st pazarda hikim durumda bulunan yerlesik
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tesebbuslerin sozlesme yapmanin reddi, fiyat sikistirmasi, dst dilim
indirimleri gibi dislayici eylemlere basvurmalarina ve bdylece fintek
sirketlerinin pazara girisinin zorlastirilmasiylabirlikte, pazardakirekabetin
ve yenilikgiligin simirlanmasina sebep olabildigi belirtilmektedir. Bunun
yaninda bankacilik altyapilarinin genel olarak hikim durumda olmadig;,
ancak bazi durumlarda her bir bankanin kendi misteri verisine sahipligi
noktasinda hakim durumda olabilecegi ve bu dikey iligki cercevesinde
de dikey anlagmalarda yer alan rekabeti kisitlayici htkiimlerin, fintek
sirketlerinin pazar girisini veya pazarda faaliyet gostermesini gtiglestiren
etkilere sahip olabilecegi ifade edilmektedir. Hikim durumda olmayan
yerlesik tesebbuslerin gerceklestirdigi sozlesme yapmanin reddi gibi
eylemlerin ise, rekabet hukuku kapsaminda ihlal olmasa da pazarlarda
verimsizlige yol acgabildigi ve bu nedenle duizenleyici mudahalelerin
glindeme gelmesi gerektigi belirtilmektedir. Buna érnek olarak, “Odeme
Hizmetleri ve Elektronik Para ihraci ile Odeme Hizmeti Saglayicilar
Hakkinda Yonetmelik”in 8. maddesinde diizenlenmis olan ve bir 6deme
hizmeti saglayicisinin 6deme hesabi hizmetleri ve altyap: hizmetleri gibi
sunulan hizmetlerinin, bagka bir 6deme hizmeti saglayicis: tarafindan
kullanilmas: talep edildiginde; bu hizmetin, mevzuat yukiamliltkleri,
gtvenlik, operasyonel ve teknik gereksinimlere uygun olarak diger ticari
musterilere, is ortaklarina ve diger 6deme hizmeti saglayicilarina benzer
kosullarda sunulmas: yukimlaligi olarak getirilen diizenleme tizerinde
durulmaktadir. Ayn1 yonetmeligin 59. maddesinin beginci fikrasinda ise
6deme hesab1 bulunduran tim 6deme hizmeti saglayicilarinin, 6deme
hesaplarina dair bilgi saglama ve 6deme emri baglatma hizmetlerini
sunabilmek adina yetkili diger 6deme hizmeti saglayicilarinin taleplerine
uygun altyapiy1 saglamas: gerektigi dtizenlenmektedir.

Tesebbisler arasi uyumlu eylem ve anlagsmalar yoniinden; 6deme hiz-
metleri pazarinda Ust pazardaki yerlesik tesebbislerin benimsedigi
standartlarin ve fintek sirketlerine 6ne striilen kosullarin, rakipler ara-
sindaki rekabeti sinirlayici anlagma ya da uyumlu eylemden kaynakl
olmasi durumunda da yine fintek sirketlerinin pazardan diglanmasi ve
rekabetin kisitlanmas: sonucunun dogabildigi belirtilmektedir. Buna
gore, yerlesik tesebbiisler arasinda yapilan standardizasyon veya ticari-
lestirme anlagmalarinin, bazi durumlarda pazar etkinligini artirabildi-
gi ancak diger durumlarda yeni oyuncularin faaliyetlerini zorlagtirdig:
belirtilmektedir. Ek olarak Kanun’un 4. maddesi agisindan finansal pa-
zarlarda tesebbiisler arasinda yapilan dikey anlagmalarin 6nemi vurgu-
lanmaktadir. Bu anlagmalarin, bazi durumlarda pazara girisi zorlasti-
rabilecegi, fiyat katiligina yol acabilecegi, rakipler arasi koordinasyonu
kolaylagtirabilecegi ve nihayetinde pazarda rekabetin sinirlanmasina
neden olabilecegi ifade edilmektedir. Bunun yaninda, fintek sirketleri-
ne saglanan girdi kargiliginda makul olmayan bedeller talep edilmesi,
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hizmetlerin gerekgesiz aksatilmasi veya boykot uygulamalar: gibi dikey
veya yatay sekilde yeni oyunculara karg: ortak sekilde sergilenen diglay:-
cinitelikteki eylemlerin, rekabeti kisitlayici anlagma ya da uyumlu eylem
olarak degerlendirilebilecegi ve amag bakimindan rekabeti ihlal edebile-
cegi vurgulanmaktadir.

Oldiirticti devralmalar ise, sermaye agisindan gii¢lii bu yerlesik tegeb-
bislerin, fintek girketlerinin 6deme hizmetleri alanina getirdigi ino-
vasyon ve teknoloji odakli hizmetler ile rekabet etmek yerine fintek
sirketlerini erken donemde devralarak rekabeti kisitladig: durumlarda
ortaya ¢ikmaktadir. Fintek sektoriindeki devralmalarin (teknoloji sir-
ketlerine yonelik diger devralmalar gibi), rekabet otoriteleri tarafindan
stipheci bir yaklagimla ele alindig1 ve bu yaklagimin dijital pazarlardaki
endiselerle baglantili oldugu belirtilmektedir. Bununla birlikte, baytk
teknoloji sirketlerinin yaptig1 devralmalarin inovasyonu baskiladig:
ve diglayici etkiler yarattigina dair akademik ¢aligmalarin artmasiyla
birlikte, bu stipheci yaklagimin fintek sektértindeki devralmalar acisin-
dan da gecerli olabilecegi ifade edilmektedir.

Tirk hukukundaki gelismeler bakimindan, teknoloji yogun sektorler-
de gerceklesen ve 6ldurici nitelik arz edebilecek devralmalarin teghis
edilebilmesi amaciyla, 2010/4 sayili Rekabet Kurulundan izin Alinma-
st Gereken Birlesme ve Devralmalar Hakkinda Teblig’in (“Teblig”) 7.
maddesi kapsaminda getirilen degisiklik ile teknoloji tesebbiislerinin
devralinmasinailigkin iglemlerde gecerli olacak sekilde bildirim egikle-
rinde bir inovasyona gidilmistir. Buna gore, Turkiye cografi pazarinda
faaliyet gosteren veya ar-ge faaliyeti olan ya da Tirkiye’deki kullani-
cilara hizmet sunan teknoloji tesebbislerinin devralinmasina iligkin
islemlerde Teblig’in 7. maddesinde belirtilen (a) ve (b) bentlerinde
yer alan tutarlara y6nelik ciro esiklerinin aranmayacag@: hiikiim altina
alinmigtir. Béylelikle cirosu sifir olan teknoloji tegebbiislerinin devra-
linmas: iglemlerine iligkin olarak bir bildirim yikidmlaliga dogmus-
tur. Bagka bir deyisle, devralinan sirketin teknoloji sirketi niteliginde
olmasi durumunda, Teblig’in 7. maddesinde belirtilen ciro esiklerine
ulasilmasi yalnizca devralan sirket icin gerekli hale gelmistir.

Devralmalara iligkin olarak getirilen bir bagka diizenleme olan ve 2020 y1-
linda 4054 sayili Kanun’un 7. maddesinde yapilan degisiklikle getirilen, bir-
lesme ve devralma incelemelerinde pazardaki etkin rekabetin 6nemli 6l¢tide
engellenip engellenmediginin analiz edildigi SIEC testi degisikligi de yikict
devralmalarin 6ntine gegilebilmesi kapsaminda yarar saglayacaktr.

(iii) Diizenleyici Cerceve: Dizenlemeye iliskin sorunlar; fintek alaninda
yeterli diizenlemenin olmamasi, fintekler bakimindan agir1 diizenleme
olmasi ve dlizenlemelerin genel olarak yeni hizmetlere uygun olmamas:
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olmak tuzere ti¢ ana baglik alunda incelenmigtir. Diizenleyici kurallarin
bulunmamasindan kaynaklanan sorunlar; fintek sirketlerinin teknolo-
jik imkanlarla sundugu ve finansal sisteme etki eden hizmetleri mevcut
duzenleyici ¢ercevenin diginda kalirken alt pazarda duzenleyici kurallara
uyum icin gereken maliyetlere katlanmak zorunda olan bankalarla reka-
bet etmelerinden kaynaklanmaktadir. Bu durum yerlesik oyuncular ile
fintek sirketlerinin adil kogullarda rekabet edebilmesini engelleyebilmek-
tedir. Ote yandan finansal istikrar1 koruma amaciyla yapilan birtakim dii-
zenlemeler, banka dig1 yeni oyuncular i¢in orantisiz bir ytkimlalik olus-
turabilir, rekabeti engelleyebilir ve pazara girisi zorlagtirabilir niteliktedir.
Bu kapsamda genis faaliyet alanina ve finansal sistem tizerinde buytk et-
kiye sahip bankalar gibi yerlesik oyunculara yonelik olusturulan diizenle-
yici kurallarin sinirh faaliyet alanina sahip fintek sirketlerine birebir uygu-
lanmasinin dogurabilecegi sorunlara kargi, finansal aktorlerin sisteme etki
edebilecegi riske gore orantil yukiimlilikler 6ngéren asimetrik diizenle-
yici yaklagim kurallarinin benimsenmesi gindeme gelebilecektir.

»  Biiylik Teknoloji Sirketleri:

Raporda ele alinan bir diger baslik ise biiytiik teknoloji sirketlerinin, sahip olduklart
kullanic1 verisi ve veri toplama yetenekleri, sermaye giicii, marka bilinirligi gibi avan-
tajlariyla finansal pazarlarda faaliyet gostermeye baglamasinin fintek girketlerinin
kargilagtign giris engellerini artirabilecegi tehlikesidir. Fintekin gelisimini engelleyen
faktorler arasinda, farkh sektorlerde faaliyet gosteren ve yliksek pazar giicline sa-
hip bytik teknoloji sirketlerinin finansal pazarlara girisi ve bagka pazarladaki ola-
st hakim durumu kotiiye kullanma endiseleri de bulunmaktadir. Bu sirketler, genis
kullania1 portféyleri ve giiglt finansal kaynaklariyla 6zellikle 6deme hizmetleri gibi
finansal alanlarda faaliyet gostermeye baglamigtir. Bu durum, rekabet otoritelerinin
dikkatini cekmekte ve fintek sirketlerinin pazar giris engellerini avantaja gevirebile-
cekleri bir konumu igaret etmektedir. Bu sirketlerin sahip oldugu avantajlar, finansal
hizmetleri disiik maliyetle sunma potansiyeli tagirken, ayni zamanda rekabetgi bas-
ki yaratma potansiyeline igaret etmektedir. Bu nedenle, yerlesik finansal kuruluslar,
siki diizenlemelerden kaginmak ve rekabetle basa ¢ikmak icin bu teknoloji sirketle-
riyle igbirligi yaparak ortak platformlar olusturma egiliminde olabilecekdr.

»  Sonug ve Oneriler:

Raporda, fintek sektériindeki gelismeleri desteklemek ve rekabeti artirmak ama-
ciyla 6nerilen gesitli stratejilere odaklanilmigtir. Bu stratejilerden biri, musteri veri-
sinin 6nemine vurgu yaparak, belirli veri setlerine sahipligin bir tesebbiistin hAkim
durumda olmasi durumunu kabul etmeyi icermektedir. Ayrica, diizenleyici kural-
larin finansal istikrarin yan: sira rekabetin ve inovasyonun strekliligini gozeterek
farkli oyunculara yonelik farklilagtirilmig yiikiimlilikler iceren asimetrik diizenle-
me yaklagimini benimsemek de Oneriler arasinda bulunmaktadir.
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Bu stratejilerin yani sira, “diizenleyici deney alanlar1” adi verilen inovasyon
odakli diizenleme bolgeleri olusturarak yeni teknolojilere esnek bir yaklagim
benimsemek, kamu kaynakli sermaye destegi programlarini netlestirerek kii-
clik ve orta 6lcekli igletmelerin finansmana erigimini artirmak da 6neriler ara-
sindadir. Bununla birlikte, piyasa egilimlerini etkili bir sekilde takip etmek,
toplu pazar verisi olusturmak ve zorunlu nitelikteki bankacilik altyapilarina
fintek girketlerinin dogrudan erigimine izin vermek de énemli stratejiler ara-
sinda gdsterilmigtir. Tim bu O6nerilerin butiincil bir ilke politikas: cerceve-
sinde ele alinmasi ve ilgili kamu otoriteleri arasinda yakin igbirligi kurulmas:
gerektigi de vurgulanmistur.

2.2. Genel Degerlendirme

Yukaridaki bahsedilen bilgiler 1s1g1nda geleneksel bankacilik ve finans sekto-
rinin yani sira fintek sektérinde de incelenen ve ¢esitli rekabet otoritelerinin
kararlarina konu olan davranislar agagidaki gibi 6zetlenebilir;

> Bankalar arasinda gergeklesen rekabete duyarh bilgi degisimleri ve
buna dayali olarak ortaya ¢ikan koordineli pazar davranisglari,

> Pazardaki oyuncular arasinda pazar paylagimi anlagmalarinin yapilmast,

> Belirlenen bolge disinda (iilke, Avrupa Birligi gibi) yapilan harcama-
larda yliksek komisyon oranlarinin belirlenmesi suretiyle satis yapan
kisilerin bu kartlarla 6deme almamasini saglamak,

>  Kart saklama gibi alt pazarlarda faaliyet gostermeye baglayan ve st
pazarda yerlesik bulunan tegebbiislerin girdi kisitlama stratejileri,

> Bankalar tarafindan bir araya gelinerek olusturulan girigsimlerin, ban-
kalar arasinda sagladiklar1 entegrasyon ve bunun pazara giris iizerin-
deki etkileri,

> Elektronik 6deme kuruluglarinin bankalar ile akdettikleri miinhasirlik
anlagmalari,

> Bankalarin 6deme hizmetleri pazarinda musterilerinin rakip hizmet-
lerden yararlanma ve bunlar arasinda se¢im yapmasini engelleyici ni-
telikteki uygulamalari,

> Ust pazarda yerlesik konumda bulunan tegebbiislerin, daha kiiciik 61-
cekli fintek girketlerini rekabet etmekten kaginmak amaciyla devralma
(yikic1 devralma) uygulamalari,

>  Sigorta sirketlerinin acenteleri olarak ¢aligan bankalarn; kredi kullandur-
lan mugterileri sigorta yaptirmaya yonlendirmeleri, trtin baglama yoluna
giderek s6z konusu sigorta sirketinden sigorta yaptirilmadig: takdirde kredi
acilmamast, ¢ek defteri verilmemesi gibi uygulamalarin ortaya ¢ikmasi,

> Meslek kuruluslar: araciliiyla alinan gesitli karar ve uygulamalar,

> Ortak kampanya programlarina iligkin muafiyet bagvurulari,

> Ortak ATM, BKM gibi ortak girigsimlerin kurulmasi amaciyla yapilan
muafiyet bagvurular:.
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Asagida, oncelikle Rekabet Kurumu ve diger rekabet otoritelerinin bu sektorle-
re bakig agisin1 yansitmas: bakimindan 6nem arz eden 6zellikli kararlara degi-
nilecek, ardindan banka ve finans sektoriinde ortaya ¢ikabilecek rekabet huku-
ku riskleri bakimindan 2023 yili icerisinde rekabet otoriteleri tarafindan en ¢cok
deginilmis olan konular 6rnek kararlar esliginde aktarilacaktir.

3. Sektore iligkin Gegmis Yillardaki Onemli Kararlar

» AVRUPA KOMISYONU — UBS, UniCredit ve Nomura Bankalar1 Hak-
kinda Kartel Sorusturmasi1™

Avrupa Komisyonu (Komisyon) 2021 yilinda tamamladigi sorusturma sonun-
da, Bank of America, Natixis, Nomura, RBS, UBS, UniCredit ve WestLB banka-
larinin, bir grup tiiccarin Avrupa Devlet Tahvillerinin (‘EGB’) birincil ve ikincil
piyasasinda bir kartele katilmalar1 yoluyla Avrupa Birligi (AB) antitrost kural-
larini ihlal ettiklerini tespit etmigtir.

Komisyon, yaptig1 arastirmalar sonucunda, ilgili yedi yatirim bankasinin EGB
masalarinda ¢aligan ve kapali bir giiven ¢emberi i¢inde faaliyet gosteren bir
grup tlccar araciligiyla bir kartele katildigini tespit etmistir. Buna gore, s6z
konusu tlccarlar birbirleriyle genel olarak ¢ok tarafli sohbet odalarinda di-
zenli olarak temas kurmus ve bu sohbet odalar1 araciligiyla 6zellikle ihaleler
6ncesinde uygulanacak olan teklif stratejileri, teklif fiyatlar, teklif hacimleri ve
ikincil piyasadaki alim satim parametreleri ile musgterilerine veya genel olarak
piyasaya gosterdikleri fiyatlar hakkinda rekabete hassas bilgi aligverisinde bu-
lunmuglardir. Komisyon bunun yaninda, ilgili davraniglarin 2007 ile 2011 yil-
lar1 arasinda stirdiigiind ve tim Avrupa Ekonomik Alani’ni (‘EEA’) etkiledigini
tespit etmistir.

Sonug olarak Komisyon, ilgili yedi bankanin davraniglarinin, AB rekabet ku-
rallarini ihlal ettigi kanaatine varmig ve Nomura, UBS ve UniCredit’e toplam
371 milyon Euro idari para cezas: uygulamigtir. NatWest ise ilgili karteli Ko-
misyon’a bildirdigi gerekgesiyle herhangi bir para cezasina ¢arptirilmamigtir.
Bank of America ve Natixis’e de para cezalarinin uygulanmasina iligkin zaman
asimu siiresinin agilmasi sebebiyle yine para cezas: uygulanmamaistir. Son ola-
rak WestLB’nin yasal ve ekonomik halefi olan Portigon ise, son mali yilda her-
hangi bir net ciro elde etmedigi gerekcesiyle O Euro para cezasi almigtur.

» REKABET KURUMU - Banka 1, 2, 3 Kararlar

Rekabet Kurulu'nun gegmis kararlarina bakildiginda geleneksel bankacilik ala-
ninda ¢ 6nemli sorugturmanin yurattldagi ve karara baglandig gértlmektedir.
Bunlardan ilki 2009 yilinda alinan Banka-1 kararidir®. Bu kararda bankalarin, bir

14 European Commission, 20.05.2021
15 Rekabet Kurulu Karar, 07.3.2011, 11-13/243-78

NAZALI Tax & Legal



centilmenlik anlagmasi yaparak bu kapsamda maag hizmeti verdikleri kurum, ku-
rulug ve sirketlere verilen maag promosyonlari konusunda koordineli davrandikla-
11 tespit edilmigtir. Kararda ilgili irtin pazar “bireysel bankacilik hizmetleri” ola-
rak tanimlanmus ve centilmenlik anlagmasinin 4054 sayili Kanun’un 4. maddesi
kapsaminda ihlal tegkil ettigine karar verilmigtir. Sektdre iligkin ikinci 6nemli karar
2013 yilinda alinmis olan Banka-2 kararidir'®. Bu karar, asagida ilgili baghik alunda
konuya iligkin 2019 yilinda verilmis olan bir idari yarg: karariyla birlikte ayrintili bir
sekilde agiklanmaktadir. Son olarak, bankacilik sektortine iligkin 2017 yilinda so-
nuglandirilan Banka-3 kararinda”, sendikasyon kredilerine iligkin ihlal iddialari in-
celenmigtir. Sorugturma, Bank of Tokyo-Mitsubishi UF] Turkey A.$. nin (“BTMU”)
pismanlik bagvurusu ile baglamig ve toplam 13 banka hakkinda yurttalmustir.
Sorusturma konusu, sendikasyon kredisi olarak da isimlendirilen kurumsal mis-
terilere saglanan kredilere iligkin olarak sorusturma kapsamindaki kuruluglar ve
bankalar arasinda kredi teklifi verilirken fiyat ve hacim gibi kredi kosullar1 hakkin-
da gelecege doniik ve rekabete duyarl bilgilerin diizenli olarak paylagilmasidir.
Yurttilen sorusturma sonunda 13 banka arasindan, BTMU pismanlik bagvurusu
nedeniyle idari para cezas: almamus; ING Bank ile The Royal Bank of Scotland hak-
kinda idari para cezasi karari verilmigtir. Sorugturma kapsamindaki diger 10 banka
acisindan rekabet ihlali tespiti yapilmamistir. Bankaciliga iligkin verilen bu ihlal
kararinda dikkat ¢eken nokta, Kurul'un ilgili irtin pazar tanimi yapmay1 gerekli
gérmemis olmasidur.

» REKABET KURUMU - PayU/Iyzico Karar1'®

Rekabet Kurulu'nun zikredilen ti¢ bankacilik sorusturmas: disinda, 2019 yili
icerisinde onayladig1 ve ilk kez 6deme hizmetleri alaninda faaliyet gosteren
finteklere yonelik olarak bir pazar tanim1 yapugi PayU/Iyzico devralma karari
da 6nem arz etmektedir. Hem devre konu taraf olan Iyzico, hem de devralan
taraf olan PayU Turkiye, fintek sirketleridir. Kararda taraflarin faaliyetlerinin
yatay seviyede sanal POS hizmetleri ve kart verisi saklama hizmetleri pazarla-
rinda Ortlstigi tespit edilmigtir. Naspers’in igtiraki olan Letgo’nun varligi ne-
deniyle ise taraflarin sanal POS hizmetleriile ¢evrimiciilan platform hizmetleri
arasinda dikey seviyede bir iligki olabilecegi degerlendirilmektedir. Degerlen-
dirmeler sonucunda herhangi bir pazarda hikim durum yaratilmayacagi veya
mevcut hikim durumun giiclenmesinin s6z konusu olmayacagi belirtilmis ve
isleme izin verilmistir.

Bu kararin yol gosterici yoni; Kurul’un ilk kez 6deme hizmetleri alaninda faa-
liyet gosteren finteklere yonelik olarak bir pazar tanimi yaparak, hangi teseb-
biislerin ilgili pazarda birbirine rakip konumda bulunduguna yénelik énemli
degerlendirmeler yapmis olmasidir. Kararda, “sanal POS hizmetleri pazar1”

16  Rekabet Kurulu Karari, 08.3.2013, 13-13/198-100
17 Rekabet Kurulu Karar, 28.11.2017, 17-39/636-276
18  Rekabet Kurulu Karar, 05.09.2019, 19-31/466-199
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acisindan PayU ve Iyzico’nun, bankalarin dogrudan rakipleri oldugu belirtil-
mistir. Bu degerlendirme sektore yonelik bundan sonra giindeme gelebilecek
rekabet hukuku incelemeleri agisindan 6nem arz etmektedir. Kararda deger-
lendirmeye konu olan bir diger pazar ise “kart verisi saklama hizmetleri paza-
r1” olmustur. Bu pazara yonelik dikkat ¢ceken nokta, pazar paylarinin hesaplan-
masina yonelik olarak Kurul’un bir¢ok farkli yontem arasinda “verisi saklanan
kart sayis1”n1 dikkate almig olmasidir.

»  REKABET KURUMU - Tiirkiye Bankalar Birligi Kararlar:

Rekabet Kurumu 2019 yilinda, Ttrkiye Bankalar Birligi (TBB) tarafindan yapilan
bagvuru kapsaminda, Tirkiye’de faaliyette bulunan banka ve diger finansal ku-
ruluglara 25 milyon TL'den az borcu bulunan sirketler i¢in hazirlanan Finansal
Yeniden Yapilandirma Cergeve Anlagsmasi’na (FYYCA - Kiigiik Olgekli Uygulama),
anlagmanin s6z konusu tegebbiislerin 6ngorilen sire icerisinde mali kesime
olan geri 6deme ytuktumliiltklerini yerine getirebilmelerine ve vergi tahsilatinin
artirilmasina ve finansal agidan darbogaz yasayan firmalarin faal kalarak katma
deger ve rekabet yaratmaya devam etmelerine katk: saglayacagi degerlendirme-
lerinde bulunarak FYYCA’ya bireysel muafiyet vermistir”.

TBB hakkinda verilen bir diger bireysel muafiyet karar ise “Ticari Borglularla Ba-
gitlanan Yeniden Yapilandirma So6zlegsmelerinde TLREF Faiz Oraninin Kullanilma-
sina Iligkin Tavsiye Karar Taslag1” (Tavsiye Karar) ve “Finansal Yeniden Yapilandir-
ma Cergeve Anlagmas: (Bilyiik Olgekli Uygulama-BOU) Kapsaminda Bagitlanan
Yeniden Yapilandirmalarda TLREF Faiz Oraninin Kullanilmasina iligkin Karar
Taslagi”na (Yeniden Yapilandirma Karari) iliskindir. Kurul, incelemesinde muafi-
yet kosullarini ayr1 ayr1 degerlendirerek her iki kararin da tiim muafiyet kogullarim
tagidiklarin tespit etmis ve bireysel muafiyet taninmasina karar vermistir*>

TBB hakkinda deginilmesi gereken bir diger karar ise 27.01.2020 tarih ve 02 sayili
Tavsiye Kararr’'na tizerinde birtakim degisiklikler yapilmasi koguluyla bireysel mu-
afiyet taninmasidir. S6z konusu Tavsiye Karar’a gore, 25 milyon TL altinda borcu
bulunan firmalar i¢in degisken faiz tercih edildigi takdirde nihai faiz oraninin 0-2
yilvadeliislemlerde TLREF+1, 2-5 yil vadeliiglemlerde TLREF+2 olarak kullanilma-
s1 tavsiye edilmektedir. Bunun diginda kalan tiim yeniden yapilandirmalarda nihai
faiz orani tavsiye edilmemekte olup, TLREF'in baz faiz orani olarak kullanilmasi
tavsiye edilmektedir. Ek olarak Karar’da, TLREF'in giincellenme siklig: ve hesap-
lanmasinda esas alinacak verilere iligkin 6neriler de bulunmaktadir. Buna gore,
TLREF oram 3 ayda bir giincellenebilecek; kredinin kullandirilma tarihinden bir ig
gint 6ncesi ile 30 giin 6ncesinin endeks verileri kullanilmak suretiyle baz1 olus-
turulacak TLREF orani hesaplanacakur. Kurul yapmis oldugu bireysel muafiyet
degerlendirmesinde TBB'nin s6z konusu Tavsiye Karar’’'na FYYCA diginda kalan;

19 Rekabet Kurulu, 19-38/564-233, 07.11.2019
20  Rekabet Kurulu, 20-06/69-38, 23.01.2020
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> 25 milyon TL alt1 bor¢larin yeniden yapilandirilmasinda degisken faiz
orani tercih edilmesi halinde, faiz oraninin 0-2 yil vadeli islemlerde
TLREF+1; 2-5 y1l vadeli iglemlerde TLREF+2 seklinde belirlenebilmesi-
ne dair oranlarin azami oranlar olacak,

> Miktar sinirlamasi olmaksizin butiin yeniden yapilandirilacak borg-
larda TLREF oraninin ii¢ ayda bir giincellenebilmesine ve TLREF ora-
ninin kredinin kullandirilma tarihinden bir i giinii 6ncesi ile 30 giin
oncesinin (tatil giniine denk gelmesi durumunda takip eden ig giini
secilecektir) endeks verileri kullanilmak suretiyle hesaplanabilmesine
iligkin hitkiimlerin ancak yeniden yapilandirmaya bagvuracak borglu-
nun tercih etmesi halinde uygulanacak

sekilde diizenlenmesi halinde bireysel muafiyet taninmasina karar vermistir®.

»  REKABET KURUMU - Finansal Kurumlar Birligi’nin Menfi Tespit
Belgesi ve Bireysel Muafiyet Talebi*

Rekabet Kurulu, Finansal Kurumlar Birligi’nin (FKB) bagvurusu tizerine, Finansal
Kiralama, Faktoring ve Finansman Sirketleri Birligi (Birlik) tarafindan Birlik tyesi
tesebbuslere ait; mali veriler, ciro raporlari, merkezi fatura kaydi sisteminden treti-
len faktoring islem hacmi bilgileri ve finansal kiralama sézlesme tescil sisteminden
tretilen finansal kiralama s6zlesme bilgilerine yonelik verilerin giinliik, haftalik,
aylik, iger aylik gibi ihtiya¢ duyulan periyotlarda gizlilik prensibi ¢ercevesinde bi-
reysel bazda paylagilmasina; tesebbiis/tesebbiis birligi niteliginde olmayan kamu
kurum ve kuruluglar bakimindan menfi tespit belgesi verilmesine, tesebbiis birligi
niteligindeki kurum ve kuruluglar bakimindan ise gizlilik kogullarinin gézetilmesi
kaydiyla bireysel muafiyet taninmasina karar vermistir.

Kurul, bildirime konu uygulama gercevesinde TCMB, Kalkinma Bankasi, Exim-
bank, Takasbank ve MKK’'nin tegebbiis veya tegebbiis birligi niteligi tagimamasi
nedeniyle s6zii edilen kurum ve kuruluglar bakimindan menfi tespit belgesi ve-
rilebilecegi degerlendirmesinde bulunmus olup, TKBB ve TBB Risk Merkezi gibi
kurum ve kuruluslar bakimindan ise s6zii edilen kurum ve kuruluslarin tesebbiis
birligi sayilmalar1 nedeniyle bireysel muafiyet verilebilecegi kanaatine varmstir.

» REKABET KURUMU - Déviz Piyasalarina iligkin Sorugturma®

Rekabet Kurulu, bankalarin spot doviz piyasasinda alim satim miktari, zamani
gibi glincel bilgileri paylastiklari ve denge déviz kurunu etkilemeye yonelik ola-
rak birlikte hareket ettikleri iddiasina yonelik olarak 2016 yilinda tamamlanan
sorusturma sonunda, 4054 sayili Kanun’un 41. maddesi uyarinca sorusturma

21 Rekabet Kurulu, 20-21/280-134, 30.04.2020
22 Rekabet Kurulu, 20-23/296-143, 07.05.2020
23 Rekabet Kurulu, 16-41/667-300, 24.11.2016
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acilmamasina karar vermistir. Kurul, yapmis oldugu pazar degerlendirmesi
sonucunda, spot d6viz piyasalarinin elektronik ortam ve bankalar araciligiyla
iletisim ve ticaretin yogun olarak gerceklestigi bir piyasa oldugunun altini ¢iz-
mistir. Buna gore ilgili piyasanin; bilginin hizla fiyatlandigi, denge fiyatin tek
bir aktor tarafindan etkilenmedigi ve rekabetci bir yapiya sahip tam rekabet
piyasalarina yakin 6zellikler tasidig1 belirtilmigtir.

Devaminda, Kurul, diger finansal piyasalar bakimindan da oldugu gibi déviz
piyasalarinin etkin isleyisi 6ntindeki en 6nemli engellerden birinin de igleme
ve bilgiye dayali manipiilasyon oldugunu vurgulamistir. Bu baglamda her ne
kadar sermaye piyasalar1 bakimindan etki kapasitesi yoniiyle iki maniptlas-
yon tirinin benzer oldugu ifade edilebilecek olsa da déviz piyasalari baki-
mindan isleme dayali maniptlasyonun etki kapasitesi yoniiyle 6n planda ol-
dugu ve rekabeti kisitladig: noktada rekabet hukuku kapsaminda ele alindig:
ifade edilmigtir. Buna gore, sektérdeki rekabet ihlali sorugturmalarinda, ban-
kalar arasindaki sistemli ve organize koordinasyonun rekabet siirecine zarar
verdigi tespit edilmistir. Bunun yaninda piyasanin global niteligi, bayukliga
ve rekabetgi isleyisi géz 6niine alindiginda, maniptlasyonun denge kurlar
uzerinde etkili olabilmesi i¢in biiyiik islem hacmi ve koordineli davraniglarin
gerektiginin alti ¢izilmigtir.

Kurul’unilgili incelemede mercek altina altig1 bir diger mesele ise WM/Reuters
Fixing oranlari olmustur. Bu oranlar, spot doviz piyasalarinda bankalarca kul-
lanilmakta olup manipiilasyona agik olmalari itibariyle elestirilmistir. Bu bag-
lamda ilgili sisteme getirilen elegtiriler genel olarak fixing (fixing islemi giintin
belli bir saatinde d6viz arz ve talebinin toplulagtirilmas: ve bunun sonucunda
olusan denge kur fiyatinin ac¢iklanmasi olarak tanimlanmigtir) penceresinin
kisa olmasi, tek bir veri kaynaginin kullanilmasi ve likiditenin yetersiz oldugu
durumlarda kotasyonlarin dikkate alinmasi olarak ele alinmistir.

Kurul, somut iddia ve belgeler bakimindan yapmis oldugu degerlendirme so-
nucunda, bazi yazigsmalarda misterilere ait gizli bilgilerin paylasildig: ve ma-
niptlasyon amaciyla igbirligi yapildig: tespit edilmis olsa da, spot déviz piya-
sasindaki iletisimde maniptlatif amagh bir sistematigin olmadig: kanaatine
varmistir. Bu cercevede, mevcut bilgi ve belgelerle 4054 sayili Kanun'un 4.
maddesi kapsaminda bir ihlal tespit edilmedigi kanaatine varilmigtir.

4.2023 Yilinda Alinan Onemli Kararlar ve Gelismeler

2023 itibariyle Turkiye 6zelinde Rekabet Kurulu da dahil olmak tizere diinya genelin-
deki rekabet otoriteleri tarafindan banka ve finans sektértinde ortaya ¢ikan rekabet
hukuku endigeleri ¢ercevesinde pek ¢ok dnemli karara imza atilmigtir. Bu kapsamda
ilk olarak dnde gelen rekabet otoriteleri tarafindan 2023 yili igerisinde verilmis dikkat
ceken kararlara deginilecektir. Devaminda ise Tirkiye bakimindan Rekabet Kuru-
lu’'nun bu yil incelemis oldugu ve 6nem arz eden kararlardan bahsedilecektir.
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» FEDERAL TiCARET KOMISYONU — Mastercard Hakkindaki Nihai
Kararimn Onaylanmas1™

Federal Ticaret Komisyonu (FTC), Mastercard’in igyerlerini banka kart1 6de-
melerini kendi 6deme ag1 tizerinden yonlendirmeye zorlayici birtakim davra-
niglarda bulundugu yonindeki suc¢lamalari ¢6ziime kavusturan nihai karar:
onaylamistir. Komisyon, Mastercard>in tacirlerin e-clizdanlarda kayitlh Mas-
tercard markali banka kartlarini kullanarak e-ticaret iglemlerini alternatif 6de-
me kart1 aglarina yonlendirmelerini engelleyen davranislar nedeniyle yasay:
(Durbin Degisikligi) ihlal ettigini iddia etmistir. Buna gore, Mastercard’in ta-
cirleri e-clizdanlarda kayitlh Mastercard markali banka kartlarini kullanarak
alternatif 6deme kart1 aglarina yonlendirmelerini engelleyen davraniglarin,
rekabetin kisitlanmasina ve igyerlerinin serbestge alternatif 6deme kart1 aglar
arasinda se¢cim yapma yeteneklerinin engellenmesine yol ac¢tig1 ve bu nedenle;

>  Butir uygulamalara son vermek ve rakip aglara banka 6demelerini igle-
mek i¢in ihtiya¢ duyduklart musteri hesap bilgilerini saglamasi gerektigi,

>  Igyerlerinin rakip banka karti aglar1 arasinda se¢im yapmasini engel-
leyecek bagka eylemlerde bulunmamas: gerektigi

gerektigi yoniinde karar verilmistir.

Federal Ticaret Komisyonu’'nun bu karari, rekabeti koruma amacin: tagiyarak
igyerlerinin serbestge secim yapma 6zgurligunt saglamay1 ve pazardaki reka-
beti artirmay: hedeflemektedir

» AVRUPA KOMIiSYONU - Deutsche Bank ve Rabobank Hakkinda
Yiiriitiilen Euro Cinsinden Tahvil Ticaret Karteli Sorusturmasinin
Sonlandirilmasi1?

Avrupa Komisyonu, 2022 yilinda baslatmis oldugu, Deutsche Bank ve Rabo-
bank’a Euro cinsinden tahvil ticaret karteli sorusturmasi ile ilgili olarak nihai
kararini vermistir. Buna gore, Deutsche Bank, Komisyon ile igbirligi yaptig1 ve
ilgili karteli ihbar ettigi gerekcesiyle ceza kapsaminda muafiyet kazanirken Ra-
bobank’a ise 26.6 milyon Euro degerinde idari para cezas: verilmistir.

Komisyon, 2022 yilinda yayimlamis oldugu kararinda®, Rabobank ve Deutsche
Bank’in 2005 ve 2016 yillar1 arasinda, tacirlerinden bazilar: araciligiyla, e-pos-
talar ve ¢evrimici sohbet odas: iletigimleri yoluyla ticari acidan hassas bilgi
aligverisinde bulundugu ve tahvilleri Avrupa Ekonomik Bolgesi’'ndeki ikincil
piyasada alip satarken fiyatlandirma ve ticaret stratejilerini koordine ettikleri
konusunda endige duydugunu agiklamigtir. Komisyon, bu kapsamda yapmaisg

24 Federal Trade Commission, 30.05.2023
25 European Commission, 22.11.2023
26 European Commission, 06.12.2022
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oldugu aragtirma ve incelemeler sonucunda, iki bankanin gergekten de tiiccar-
lar1 araciligiyla rekabete hassas bilgileri degisimi igerisinde bulundugunu ve
ticaret ve fiyatlandirma stratejilerini koordine ettigini ortaya koymustur. Buna
gore, iki banka da tacirler aracilifiyla; fiyatlar, hacimler, mevcut ve gelecekteki
ticaret stratejileri ve pozisyonlar, tahvil alim veya satim talepleri vb. konularda
rekabete bilgi aligverisinde bulunmusgtur. Komisyon, bu kapsamda kartelde yer
aldig1 gerekcesiyle Rabobank hakkinda 26.6 milyon Euro degerinde idari para
cezasi uygulanmasina karar vermistir.

Komisyonun bu karari, rakipler arasi rekabete hassas bilgi degisimleri yoluyla
yaratilan kartel ihlallerinin dniine gegmek adina uygulanan ceza bakimindan
oldukea caydirici bir nitelik tagimaktadir.

» BUNDESKARTELLAMT —Paypal Hakkinda Sorusturma Baglatilmasi*

Alman Rekabet Kurumu (Bundeskartellamt), PayPal (Europe) S.a.r.1. et Cie, S.C.A.
aleyhinde, rakipleri diglamaya ve fiyat rekabetini kisitlamaya y6nelik olas1 uygu-
lamalar nedeniyle sorusturma baglatmistir. Buna gore sorusturma, PayPal’'in Al-
manya’da gegerli olan kullanici sézlesmesinde yer alan “Ek Ucretlendirme Kural-
lar1” ve “PayPal’in Sunumu”nu ele almistir. Bundeskartellamt’in yapmis oldugu
incelemeye gore, s6z konusu kosullar uyarinca saticilar, miisterilerin PayPal’dan
daha ucuz bir 6deme yontemini tercih etmeleri durumunda mal ve hizmetlerini
daha dugtk fiyatlarla sunma hakkina sahip olmamakla birlikte, ayn1 zamanda
PayPal disindaki 6deme y6ntemlerine 6ncelik taniyamamaktadirlar. Bundeskar-
tellamt, bu maddelerin rekabeti kisitlayabilecegini ve hikim durumun kotiiye
kullanilmasini ihlal edebilecegini belirtmistir. Sorusturma, hakim durumun ké-
tlye kullanilmasinin yasaklanmasi ve géreceli veya tstiin piyasa giiciniin kota-
ye kullanilmasinin yasaklanmasi kurallarina dayanmaktadir.

» CMA -5 Biiyiik Banka Hakkinda Sorusturma A¢ilmasi®®

ingiltere Rekabet ve Piyasalar Otoritesi (CMA), Citi, Deutsche Bank, HSBC,
Morgan Stanley ve Royal Bank of Kanada’nin, ingiltere hiikiimet tahvilleriyle
ilgili olarak rekabete hassas bilgileri paylagsmak suretiyle rekabeti ihlal ettigi-
ni tespit etmistir. CMA, bu bes biiyiik bankanin, 2009 ve 2013 yillar1 arasinda
sohbet odalarinda yaptiklar: birebir ¢evrim i¢i konugmalarda rekabetle ilgili
hassas bilgileri rekabet kurallarina aykir: bir sekilde paylastigini aciklamistur.
Buna gore, s6z konusu bilgi degisimleri agagidaki konular1 icermektedir;

> Ingiltere Bor¢ Yonetim Ofisi tarafindan ve agik artirma yoluyla
gerceklestirilen altin satiglarina iligkin bilgiler,

>  Gilts ve gilt varlik takaslari, alim ve satimlarina iligkin bilgiler,

27  Bundeskartellamt, 23.01.2023
28  Competition and Markets Authority, 24.05.2023
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> Ingiltere Merkez Bankasi tarafindan yapilan geri alim ihalelerine
iligkin bilgiler.

Deutsche Bank ve Citi, anti rekabetci faaliyetlerine iligkin olarak CMA ile bilgi
aligverisi ve igbirligi yapmustir. Bubakimdan Deutsche Bank herhangi bir para ce-
zas1 almayarak tam muafiyete konu olmus, Citi ise indirimli para cezasina ¢arpti-
rilmigtir. HSBC, Morgan Stanley ve Royal Bank of Canada ise herhangi bir itirafta
bulunmamigtir. CMA’nin sorugturmasi devam etmekte olup, iki veya daha fazla
bankanin anti rekabetgi faaliyette bulunduguna dair nihai bir karara varilmasi
durumunda, ilgili bankalara idari para cezasi uygulanmasi dngériilmektedir.

Gortildiigi tizere, Almanya Rekabet Otoritesi ile ingiltere Rekabet ve Piyasalar
Otoritesi’nin kararlari konu ve sonu¢ bakimindan paralellik géstermektedir.
Nitekim, her iki otorite karar1 da, tesebbiislerin ¢evrimici sohbet odalarini kul-
lanarak rekabete hassas bilgi degisiminde bulunmak suretiyle rekabet kuralla-
rint ihlal etmelerine dayanmaktadir.

Rekabet Kurulu'nun 2023 yilina iligkin banka ve finans giindeminde ise genel
olarak bireysel muafiyet ve mentfi tespit belgesi verilmesine yonelik bagvurular
yer almigtir. Kurul’un mercegi altina aldig: ve incelemeye tabi tuttugu basvu-
rulara agagida yer verilmektedir.

» REKABET KURUMU — QNB Finansbank A$’nin Odeme Kuruluglarma
Yonelik Miisteri Stmirlamasi Uygulamasina Bireysel Muafiyet Taninmasi®

Rekabet Kurulu, QNB’nin dogrudan kendisinin POS hizmeti sundugu baz: tye
igyerlerine 6deme kuruluglar: tarafindan POS hizmeti sunulmasimi engelleyerek
4054 sayili Kanun’u ihlal ettigi iddiasi ile yurtttigi 6naragtirmada, QNB’nin dos-
ya konusu eyleminin 4054 sayili Kanun'un 4. maddesi kapsamina girdigi ancak
anilan eyleme 01.01.2023 tarihine kadar bireysel muafiyet taninabilecegi ve bu ne-
denle QNB hakkinda sorusturma ac¢ilmasina gerek olmadigina karar vermistir.

POS hizmetleri bakimindan; igyerleri, misterilerinin banka ya da kredi karti ile
yapacaklar1 6demeleri kabul edebilmek i¢in bankalar tarafindan sunulan POS
sistemlerine entegre olmaya ihtiya¢ duymaktadir. Her bir bankadan POS temin
etmenin operasyonel ve teknik gerekliliklerden dogacak zorluklar, is yerleri-
nin héilihazirda bir¢ok bankanin POS’u ile entegre olan bir sistem sayesinde tek
bir noktadan 6deme alabilmesine yonelik ihtiyaci beraberinde getirmektedir.
So6z konusu sistem sayesinde, bankalar ile ayr1 ayri tiye is yeri anlagmasi (POS
anlagmasi) yapma imkanindan yoksun is yerlerinin ilgili 6deme kurulusu ile
kurulacak tek bir entegrasyon tizerinden bu édeme kurulusunun anlagmali
oldugu tim bankalarin POS’undan 6deme alabilmesi saglanmaktadir. Bu y6-
niyle bankalar ile 6deme kuruluglar1 arasinda POS hizmetlerinin sunulmasina

29  Rekabet Kurulu, 22-54/833-343, 08.12.2022
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yo6nelik bankalarin saglayici, 6deme kuruluslarinin ise alict konumunda oldu-
gu dikey bir iligki bulunmaktadir. Bu durumun bir sonucu olarak, 6deme kuru-
luglarinin ig yerlerine 6deme hizmeti sunabilmesi i¢in bankalardan POS enteg-
rasyonuna yonelik altyap: hizmeti almas: gerekmektedir. Odeme Hizmetleri ve
Elektronik Para thraci ile Odeme Hizmeti Saglayicilar1 Hakkinda Yonetmelige
gore ise tim 6deme hizmeti saglayicilarina, kendi 6deme hizmetlerine iligkin
altyapilarini (bankalarca 6deme kuruluglarina sunulan POS hizmetlerini de
kapsamak tizere) talepte bulunan bagka 6deme hizmeti saglayicilarina kullan-
dirma ytkdmlalagi getirilmistir.

Kurul kararinda, QNB’nin fiziki POS hizmetlerinde dogrudan kendisinin POS hiz-
meti sundugu baz tiye igyerlerine 6deme kuruluglan tarafindan POS hizmeti su-
nulmasini engelleme yoniindeki eylemini, saglayici tarafindan alicilara uygulanan
ve misteri sinirlamasi olarak yeniden satis sartlarina miidahale dogrultusunda
4054 sayili Kanun’un 4. maddesi kapsaminda degerlendirmistir. Grup muafiyeti
incelemesinde; QNB tarafindan uygulanan misteri sinirlamasi, dagitim aginin ku-
rulmasi kapsaminda QNB tarafindan kendisine ya da alict konumundaki tegsebbts-
lere tahsis edilmis olan belirli bir mtnhasir musteri grubunun bulunduguna veya
s6z konusu sinirlamanin sadece aktif satiglari kapsadigina yonelik herhangi bir bil-
gi ya da tespite ulagilamamasi nedeniyle Kurul, uygulamanin grup muafiyetinden
yararlanmadig1 sonucuna varmustir. Bireysel muafiyet incelemesinde ise;

> Sinirlamanin piyasada daha saglikli is akiglarinin olusturulmasi ba-
kimindan makul bir uygulama oldugu, zira s6z konusu uygulamanin
uzun vadede pazarda tim musterileri kapsayan daha kaliteli hizmet-
lerin sunumuna katki saglayarak pazarda etkinlik yarattigi,

> Uygulamanin, fiziki POS altyapisinin saglikli bir sekilde tesis edilme-
sini mimkun kilarak nihai olarak ttketicilerin 6deme hizmetlerinden
sorunsuz sekilde faydalanmasini sagladigi, bu yoniyle tiketici fayda-
sina iligkin muafiyet kosulunu da kargiladigs,

> QNB’nin sanal ve fiziki POS hizmetlerinde sinirh bir pazar payna sahip
olmasi ve QNB tarafindan uygulanan musteri simirlamasinin, sadece fizi-
ki POS’lar i¢in gegerli olup sanal POS i¢in herhangi bir mugteri sinirlamasi
bulunmamasi nedeniyle pazarda rekabetin tamamen ortadan kalkmadigi,

> Teknik altyapinin gelistirilmesi siirecinde yaganabilecek aksakliklarin et-
kisinin sinirlandirilmasi amacina hizmet eden objektif nitelikte bir uygu-
lama olmasi nedeniyle rekabetin zorunlu olandan fazla sinirlanmadig:

tespitlerinde bulunarak 6deme hizmeti saglayicilarin kendi 6deme altyapilari-
n1 diger 6deme hizmeti saglayicilarina kullandirmalari i¢in gereken teknik ha-
zirliklar1 tamamlamasi 6ngoériilen siire olan 28.02.2023 tarihine kadar bireysel
muafiyet taninmasina karar vermistir.
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Goruldugi tizere, kararda, 6deme hizmeti saglayicilarinin kendi 6deme altyapi-
larini diger saglayicilara kullandirma yikiimlaligine iligkin dizenlemeler ve bu
baglamda QNB’nin fiziki POS hizmeti bakimindan musteri sinirlamas: uygula-
masinin rekabeti zorunlu olandan fazla sinirlamadig: tespit edilmisgtir. Ayrica,
QNB’nin uygulamasinin piyasada saglikli is akislar1 olusturarak tiiketici fayda-
sina katki sagladig: ve rekabetin gelisimine uygun bir uygulama oldugu vurgu-
lanmigtir. Bu baglamda, QNB’ye bireysel muafiyet taninmasi karari, rekabetin
korunmasi ve saglikli is akislarinin olusturulmas: hedeflenerek alinmistur.

» REKABET KURUMU -Tiirkiye Bankalar Birliginin “Tavsiye Karar’ina”
Menfi Tespit Verilmesi*°

Rekabet Kuruluy, Tiirkiye Bankalar Birligi tarafindan 26.05.2022 tarihli kamu-
oyu duyurusunda yer verilen Tavsiye Karar’in “TRLIBOR igeren ve gegise konu
olacak iglemler icin Basis Kesif Analizi ¢calismalar: cercevesinde gecis spread’i
Onerisinin kararlagtirilmasina iligkin htikmiine 4054 sayili Kanun'un 8. mad-
desi uyarinca menfi tespit belgesi verilebilecegine karar vermisgtir.

Dosya konusu bildirim, Finansal Yonetim Otoritesi (Financial Conduct Aut-
hority - FCA) tarafindan 2021 yilinin sonundan itibaren Londra Bankalararasi
Borg Verme Orant’nin (London Interbank Offered Rate — LIBOR) yayimlanma-
sina son verileceginin agiklanmasiyla birlikte, Tirkiye’de TRLIBOR baglantili
finansal drtnlere iligkin yuktamliltklerin TRLIBOR yerine yeni yerel gosterge
faiz orani olarak benimsenmesi hedeflenen Tirk Lirasi Gecelik Referans Faiz
Orani (TLREF) ile devam edebilmesine ve bu cercevede her iki faiz orani ara-
sindaki donugtimin saglikli bir sekilde saglanmasina yonelik gecis siirecine
iligkindir. Kurul degerlendirmesinde, spread hesaplama yontemi ve buna denk
dtisen spread oranlarini iceren bildirime konu Tavsiye Karar’in;

> Yalnmizca ge¢miste TRLIBOR tizerinden akdedilmig ve fiyatlama asa-
masindaki rekabetg¢i siirecin sona erdigi finansal s6zlegmelerin nasil
uyarlanabilecegine yonelik olmasi,

> Sozlesme tipi ve iglem hacmi bakimindan oldukga sinirli bir Griin port-
foytni konu edinmesi,

> Duzenleyici kamu otoritelerinin ve sektdr paydaglarinin genis katili-
mu ve katkilar: sonucunda seffaf bir stire¢ yuritiilerek hazirlanmasi ve
duizenleyici kamu otoritelerinin onayindan ge¢mesi,

> Tavsiye niteliginde olup baglayiciliginin bulunmamasi ve s6zlesme ta-
raflarinin diledikleri hesaplama yontemini ve oranini belirlemelerinde
serbest olmalari
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hususlarini gz 6niine alarak uygulamanin pazarda rekabeti sinirlayict etki
gOstermeyecegi tespitinde bulunarak TRLIBOR baglantili irtinlerden TLREF e
gecis sirasinda ulusal finans otoriteleri tarafindan yapilan ¢aligmalar sonucun-
dabelirlenen ve TBB tarafindan alinan Tavsiye Karar’in spread hesaplama y6n-
temi ile oranlarinin belirlenmesine iligkin hitkmiiniin mevcut kogullar alunda
4054 sayili Kanun’un 4. maddesini ihlal eder nitelikte olmadig: ve bu kapsam-
da Tavsiye Karar’in ilgili hikmiine ayni Kanun’un 8. maddesi uyarinca menfi
tespit belgesi verilebilecegine karar vermistir.

Rekabet Kurulu’'nun bu kararinda ise, Ttrkiye Bankalar Birligi’nin yayimladi-
g1 Tavsiye Karari’'nda belirttigi gecis stirecinde spread hesaplama yontemi ve
oranlarini belirlemesine yonelik olarak ilgili kararin rekabeti sinirlayici bir etki
yaratmadigina ve bu nedenle 4054 sayili Kanun’un 4. maddesini ihlal etmedi-
gine hitkmetmigtir. Bu kararda da yine, finansal sektordeki gecis siireclerinde
rekabetin korunmasi ve saglikli bir gecisin saglanmasi amaglamaktadir.

» REKABET KURUMU - Tiirkiye Finans ile Bereket Emeklilik Ara-
sinda Akdedilecek Olan Acentelik S6zlesmesine Bireysel Muafiyet
Taninmas1*

Rekabet Kurulu, Tirkiye Finans Katilim Bankasi AS (TFKB) ile Bereket Emeklilik ve
Hayat AS arasinda akdedilecek olan Hayat Katilim Sigortacihig Acentelik S6zles-
mesi'ne menfi tespit verilmesi veya bireysel muafiyet taninmas: talebini inceledigi
kararinda, s6zlesmede 6ngoriilen tesvik etmeme yikimliliginin sézlesmenin
sona ermesinden itibaren en fazla 5 yillik siire 6ngoriilmesi koguluyla 2032 yilina
kadar (s6zlesme stiresi) bireysel muafiyet taninmasina karar vermigtir.

Kurul degerlendirmesinde, geleneksel sigortacilik ile katilim esasl: sigortalar-
da Islami gartlara uyum noktasinda temel bir ayrim bulundugu ve iki sigorta
grubunun talep ve arz bakimindan ikame edilebilir olmadigin: degerlendire-
rek ilgili Griin pazarini “katilim esasli hayat sigortaciligi acentelik hizmetleri
pazar1” ve “katilim esash bireysel emeklilik tirtinlerinde acentelik hizmetleri
pazar1” olarak tanimlamigtir. Buna gore, Bildirim konusu sézlesme, TFKB'nin
BEREKET’in sundugu katilim esasli hayat sigortasi ve katilim esasl bireysel
emeklilik Grtinlerinin bankasirans yoluyla tanitilmasi, pazarlanmasi, dagiti-
mi, satis1 ve primlerinin tahsil edilmesi i¢in acente olarak atanmasina iligkin
olup Kurul tarafindan bu s6zlesme ile TFKB’nin acente olarak Dikey Kilavuz
cercevesinde risk istlenmedigi ve bagimsiz davranmadigl, dolayisiyla taraf-
lar arasindaki standart bankasiirans sdzlesmesinin kural olarak Kanun’un 4.
maddesi kapsaminda olmadig: degerlendirilmistir. Bunun yaninda sézlesme
ile rekabet etmeme yltkimlaligi ve belirsiz siireli tegvik etmeme yikamlali-
gu getirildigi tespit edilmigtir. Son olarak s6zlesmede, BEREKET in herhangi
bir katilim esasl hayat sigortas: iriintini TFKB’ye uygulanan gartlardan veya
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sunulan 6zelliklerden daha avantajli kosullarda piyasaya sunmay1 arzu etmesi
halinde s6z konusu sartlar: miisterilere veya tgiinci kigilere sunulmadan veya
iletilmeden 6nce TFKB’ye 6nermesi gerektigine dair bir En Cok Kayrilan Mus-
teri (EKM) kosulu bulundugu belirtilmigtir.

Kurul, Dikey Kilavuz uyarinca acentelik sozlesmesindeki rekabet etmeme yi-
kiimlaliklerinin pazarda kapama etkisine yol agmak suretiyle rekabeti sinirlama
potansiyeli tastylp tasgimadiginin incelemesi gerektiginden hareketle, saglayict
BEREKET in katilim esasli hayat sigortasi pazarinda ylksek pazar payina sahip ol-
mast ve genel olarak pazar dinamikleri icerisinde sigorta sirketlerinin bankalarla
kurduklar: acentelik iligkilerinde rekabet etmeme ytkimldlikleri 6n gérmesinin,
pazara yeni girecek tesebbiislerin etkin bir acente agina ulasimin zorlastirabile-
cek ve bu yoniiyle pazarda kismi kapama etkisi olusturabilecegini degerlendirerek
s6zlesmenin 4054 sayili Kanun’un 4. maddesi kapsamina girdigi ve acentelik s6z-
lesmesi olmasina ragmen siiresi 10 y1l olan rekabet etmeme yikimlalagh iceren
anlagmaya menfi tespit belgesi verilemeyecegi sonucuna ulagmigtir.

Dikey Anlagmalara iligkin Grup Muafiyeti Tebligi bakimindan yaptg: degerlen-
dirmede, saglayict konumundaki BEREKET in 2021 y1li i¢in katilim esasl hayat
sigortacilig1 pazarindaki payinin %30 esiginin tizerinde olmasi ve rekabet et-
meme yikimlilaga bulunan sézlesmenin siiresinin 10 yil olarak dizenlenmesi
nedeniyle s6zlesmenin grup muafiyetinden yararlanamayacag: sonucuna ulag-
mustir. Son olarak yapmusg oldugu bireysel muafiyet degerlendirmesinde Kurul;

> Rekabet etmeme yukimlalugt iceren s6zlesme araciligiyla ve uzun vadeli
calisma ortaminin yaratacag istikrar sayesinde yatirimlarin artabilecegi,
katilim sigortaciligr pazarinin gelismesine ve bu tur igbirliklerinin esasin-
dakatilim finans Griinlerinin finans pazarlarindan aldig1 disiik pay: da ge-
niglemesine hizmet edebilecegi ve katilim esasli hayat sigortasi ve bireysel
emeklilik Griinlerinin dagitiminda etkinlik kazaniminin saglanacagi,

> Urtinlerin katihim bankas1 aracilifiyla sunulmasi sayesinde daha genis bir
dagium ag ile tiiketicilerin erigsimine agilacag: ve bu sayede ttketicilerin
bu drinlere erigim imkanlarinin artacagi ve uzun dénemli igbirligi sonucu
ortaya c¢ikacak uzmanlagmanin tiiketicilerin lehine olacag,

> Katllim sigortasi pazarinin gelisme evresinde olan bir karakter sergilemesi, yeni
mevzuat ile birlikte yeni giriglere actk olmasi ve hayat dig1 katlhm sigortacilig
alanina gore hayat sigortaciligi alaninda daha az sayida tesebbusiin faaliyet
gostermesi, ilgili pazarlarda markalar arasi rekabetin 6nemli diizeyde olmasi
ve mevzuat altyapisinin yakin zamanda kurulmasiyla birlikte katihim banka si-
gortaciligi araciliiyla gerceklesen sigortacilik faaliyetlerinin gittikge yiikselme
egilimi izlemesi gibi pazar 6zellikleri dikkate alindiginda, sektérde miinhasirhik
hiikmi igeren nitelikli bankastirans anlagmalarinin yaygin olmasinin mevcut
durumda piyasada kapama etkisine yol agacak bir sonu¢ dogurmadig,
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> BEREKET’in katilim esasli hayat sigortaciligi pazarinda banka kanalinin
gorece dusik pazar pay1 sebebiyle goz ard1 edilebilecek seviyede oldugu ve
ilgili pazarlarda markalar arasi rekabetin 6nemli diizeyde bulundugu dik-
kate alindiginda, TFKB’ye getirilecek 10 yil stireli rekabet etmeme ytkim-
laltginiin kabul edilebilir oldugu,

> Oteyandan ge¢mis Kurul kararlar1 da g6z 6niinde bulundurularak TFKB’ye
getirilen ve sdzlesmenin sona ermesinden veya feshedilmesinden itibaren
5yl stireyle gecerli olacak tesvik etmeme ytkimlaliginin bireysel mua-
fiyet kogullar ile bagdastigi ancak BEREKET e getirilen belirsiz stireli teg-
vik etmeme ytkimliliginin s6zlesmenin sona ermesinden itibaren 5 yili
agmayacak sekilde tadil edilmesi gerektigi,

> EKM kosulu bakimindan ise TFKB’nin pazarda 6nemli bir alic1 giicii bu-
lunmadigindan katilim esasli hayat sigortacilig1 alaninda énemli bir yo-
gunlagma da goralmedigi

degerlendirmelerinde bulunarak BEREKET hakkinda sinirsiz sireli tegvik et-
meme yukimliligi iceren hikmiin sézlesmenin sona ermesinden itibaren en
fazla 5 yilla sinirlanmasi halinde s6zlesmeye 4054 sayili Kanun'un 5. maddesi
cercevesinde bireysel muafiyet taninmasina karar vermistir.
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DIJITAL
PiYASALAR

1. Giris

Dijital piyasalar, geleneksel anlamda bir endiistriyel yapidan farkli olan ve plat-
form tabanli ekonomilerin, ézellikle de (i) pazar yerleri (Amazon, Trendyol), (ii)
uygulama magazalari (Apple ve Google Play Store), (iii) sosyal ag siteleri (Linke-
din, Twitter) ve (iv) arama motorlar1 (Google, Yandex) gibi oyuncularin yer al-
dig1 pazarlardir. Dijital piyasa oyuncularinin sayisinin ve faaliyetlerinde tiiketici
verilerini kullanma bigimlerinin artmasina bagl olarak geleneksel piyasalar igin
dizenlenen yasalarin bu dinamik ortamdaki rekabet sorunlarin: ele almak icin
yeterli olmadig1 ve olusan rekabetci endiseleri gidermek adina diinya ¢apinda
dizenlemeler yapildig: gorilmektedir. Esasinda, geleneksel rekabet hukuku ku-
rallarinin yaninda dijital pazarlara yonelik olarak gergeklestirilen 6zel diizenle-
me ¢aligmalarinin temelinde bu tiir pazarlarin ayriks: yapisi yatmaktadir. Dijital
pazarlarda yerinde ve zamaninda yapilmayan bir miidahale, pazarlarin kapan-
masina neden olabilirken, gereginden erken gergeklestirilen mtidahaleler sek-
tordeki girisimlerin inovasyon ve yatirim motivasyonlarini zayiflatabilmektedir.!

Formun UstiiBu sebepledir ki; bu pazarlara yonelik olarak bir¢ok tilkede 6n-
ctl mtdahale olana@: veren diizenlemeler yapilmaktadir. Bu diizenlemelerin
temelinde pazar giiciiniin veya tekel konumun kétiye kullanilmasindan kay-
nakli rekabetci endigeler yatmaktadir. Bu gerekcelere dayanarak yapilan her
diizenleme girigiminde ilgili diizenlemenin stjesi bakimindan farkl: tanimla-
malar yapilmistir. Avrupa Birligi'nde yurirlige giren Dijital Piyasalar Yasa-
si’'nda (“DMA”), buna “gecit bekgisi” (gatekeeper) denirken, Birlesik Krallik’ta
hentiz yasalagsmamuis olan Dijital Piyasalar, Rekabet ve Ttketici Yasa Tasarisi
(“DMCC”), “stratejik piyasa pozisyonu bulunan tesebbiis” (undertaking with
strategic market status) olarak adlandirilmaktadir.”> Alman Rekabet Kanu-
nu’na baktigimizda «6nemli rekabet giicti bulundugu tespit edilen tesebbiis»
(undertaking of paramount significance for competition across markets), AB-
D>deki American Innovation and Choice Online Act (“AICOA”)’da ise sinir-
11 diizenlemeler bulunsa da konuya “kapsanan platform” (covered platform)
olarak bakildigi, tlkemizdeki Rekabet Kanunu Taslagi'nda ise “6nemli pazar

1 Rekabet Kurumu, Dijital Doniisiimiin Rekabet Hukukuna Yansimalari, Nisan 2023.
2 Kerem Cem Sanli, Cihan Dogan, Rekabet Politikas: Agisitndan Dijital Piyasalarin Diizenlenmesi: E-Ticaret Kanunu ve Rekabet
Kanunu Degisiklik Taslag, 18.10.2023.
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guctne sahip tesebbiis” seklinde bir ifade tizerinde ¢alisildig: gorilmektedir.?
Bagta Avrupa Birligi (“AB”) Dijital Pazarlar Yasasi (“DMA” ) ve Alman Rekabet
Kanunu (“German Competition Act 192”) olmak tizere 6nde gelen 6rnek uygu-
lamalarda yeni getirilen kurallarin 6z, geleneksel hakim durum tanimindan
farkli olarak belirli 6l¢ttlere gore belirlenmis esikleri agan ve 6nemli bir pazar
guctne sahip olduklar: tespit edilen tesebbtslerin rekabet hukukuna aykir
olacak birtakim davraniglarinin énciil/ex- ante olarak yasaklanmasi ve rekabet
otoritelerine uzun soluklu rekabet sorusturma siireclerini yiiritmeksizin mi-
dahale olanag1 saglamasidir.

2023 y1l1 6zellikle rekabet otoritelerinin geleneksel pazarlarda faaliyet gdsteren
oyunculara uyguladiklari mevcut diizenlemelerin etkinlik bakimindan dijital
piyasalarda yeterli olmadigi konusunda farkindalik kazandiklar: bir yil olmusg-
tur. Nitekim dijital piyasalarin geligsim hiz1 g6z 6niine alindiginda birgok otori-
tenin endiselerinin ortak noktasi, rekabet hukuku araglarinin yeterince hizli ve
etkin olmadig1 yontinde olmus; bu nedenle yeni diizenleme ve uygulama me-
totlar: Gizerinde galigmalar baglamistir. Bu kapsamda ex-ante diizenlemelerin,
daha ¢ok ex-post araglarla yiritilen rekabet hukuku uygulamasi bakimindan
isabetli olup olmayacagi, yapilacak yeni diizenlemelerin amaglarinin ve sinir-
larinin nasil ¢izilecegi, ulusotesi diizenleme ihtiyaglarinin nasil giderilecegi
gibi hususlar tartisilmaktadir.

Ozellikle OECD iiyesi tilkelerde giindeme gelen diizenleme &nerilerine iligkin
yapilan ¢alismaya iligkin “G7 Inventory of New Rules for Digital Markets” Ra-
porun’da®; ortak amaclar ve ortak rekabetci endigelerin bulundugu tespit edil-
mis olsa da uygulamanin ne sekilde olmas: gerektigine ve sinirlarinin nasil ¢i-
zilecegine iligkin hentiz bir mutabakata varilamadigi ortaya konulmustur. Ana
hatlariyla bakildiginda; ex-ante diizenlemelerin gerekli olup olmadigi, bu tir
diizenlemeler yapildig: takdirde miidahale alanlarinin nasil belirlenecegi, kav-
ram ve tanimlarin muglak olmasinin etki alanini ne denli genigletebilecegi ve
bunun piyasa tizerinde nasil etkiler dogurabilecegi hususlarinin OECD tarafin-
dan tartisildigr gérulmistir. Zira etkin ve yetersiz miidahale dijital piyasalarin
rekabetci olmayan bir yapida sekillenmesine sebebiyet verebilecegi gibi fazla
miidahale de gelismekte olan bu piyasalarda inovasyon ve yatirim giidiisinin
ortadan kalkmasina neden olabilecektir. Bu noktada dijital piyasalara iligkin
yapilacak diizenlemelerde denge saglanmas: hayati bir 6nem arz etmektedir.

2023 yili icerisinde diinyada rekabet otoritelerinin baglattig1 ¢aligmalarin de-
gerlendirilmesi, dijital piyasalara iligkin kamu tarafi yaklagiminin anlagilmas:
bakimindan 6nem arz etmektedir. Bu ¢ercevede 2023 yilinda diinyada yasanan
ve One ¢ikan gelismelere agagida deginilmektedir:

3 Kerem Cem Sanli, Cihan Dogan, Rekabet Politikas: Agisindan Dijital Piyasalarin Diizenlenmesi: E-Ticaret Kanunu ve Rekabet
Kanunu Degisiklik Taslagi, 18.10.2023.
4 OECD, G7 Inventory of new rules for digital markets, Kasim 2023.

NAZALI Tax & Legal



»  Avrupa Birligi’'nde 2022 yilinda Digital Markets Act’in (“DMA”) yi-
rurlige girmesiyle birlikte iiye devletler tarafindan ulusal rekabet
otoritelerine DMA’ya uyumu denetlemeye ve DMA’y1 uygulamaya yo-
nelik yetkiler vermeyi hedefleyen tasarilar hazirlanmaya baglamistir.
Bu kapsamda 01.01.2023 tarihinde Macar® ve Hollanda® Rekabet Ka-
nun’larinda, 23.03.2023 tarihinde Litksemburg’ Rekabet Kanunu’'nda
ve 05.04.2023 tarihinde Alman® Rekabet Kanunu'nda degisikliklere
gidilmigtir.” Ayrica OECD tarafindan Almanya, Avrupa Birligi, Japon-
ya, Birlesik Krallik, ABD, Giiney Kore ve Brezilya’nin regiilasyon calig-
malarini takip eden ve kargilagtiran bir rapor hazirlanmigtir.”

» Birlesik Krallik dijital piyasalarda rekabetin diizenlenmesini sag-
lamak; 1998 tarihli Rekabet Yasasi ile 2002 tarihli isletme Yasasi’ni
degistirmek ve rekabet hukukuna tlketici haklarinin korunmasina
iligkin hiitkimler eklemek amaciyla Dijital Piyasalar, Rekabet ve Tt-
keticiler Yasa Tasaris1 (Digital Markets, Competition and Consumers
Bill) hakkinda ¢aligmalarini stirdiirmektedir."

»  Cin 28 Eyliil 2023 tarihinde Sinir Otesi Veri Akiginin Diizenlenmesi ve
Kolaylagtirilmasina iligkin Yonetmelik (the Regulations on Regulating
and Facilitating Cross-border Data Flow) isimli taslak yénetmeligi
yayimlayarak sinirlar arasi veri transferinin kolaylagtirilmasini sag-
lamak i¢in regiilasyon ¢aligmalar: baglatacagini duyurmustur.” Kabul
edilmesi halinde, Cin’den sinir 6tesi veri transferleri tizerindeki kisit-
lamalari 6nemli 6l¢tide azaltacaktir.

» Almanya Federal Resmi Gazetesi'nde yayimlanarak 7 Kasim 2023
tarihi itibariyle, Alman Rekabet Kanunu’nda (GWB) yapilan 11. de-
gisiklik yurirlige girmistir. Alman Rekabet Kanunu’'nda yapilan
degisiklik kapsaminda Bundeskartellamt’in sektér incelemeleri
kapsaminda kullanabilecegi birtakim yetkiler, AB Dijital Piyasalar
Yasast (DMA)’nin uygulanmasina yonelik yetkiler ve menfaatlerin
geri 6denmesine yonelik yetkilere iligskin dizenlemeler hayata geg-
migtir.”” Buna gore:

5 HCA, Changes in Competition Law: expanding GVH toolbox and less administrative burden for undertakings, 01.01.2023.

6  ACM, Uitvoeringswet digitalemarktenverordening, 01.01.2023.

7 Autorité de la concurrence Luxembourg, Vers une concurrence plus équitable: mise en ceuvre de deux réglements européens majeurs
en faveur des entreprises et consommateurs en vue de renforcer le marché intérieur, 24.03.2023.

8  Bundeskartellamt, Entwurf eines Gesetzes zur Anderung des Gesetzes gegen Wettbewerbsbeschrinkungen und anderer Gesetze, 05.04.2023.
9 Rekabet Kurumu, Dijital Doniisiimiin Rekabet Hukukuna Yansimalari, Nisan 2023, s26.

10 OECD, G7 Inventory of new rules for digital markets, Kasim 2023.

11 CMA, Changes to Digital Markets Bill introduced to ensure fairer competition in tech industry, 15.11.2023.

12 USCBC, Provisions on Regulating and Facilitating Cross-Border Data Flow, 28.09.2023.

13 Bundeskartellamt, Novelle des Gesetzes gegen Wettbewerbsbeschrinkungen, 07.11.2023.

NAZALI Tax & Legal



>  Bundeskartellamt’a sektor sorusturmalarimi takiben dav-
ranigsal veya yapisal tedbirler uygulama yetkisi verilmistir.
Bir sektor incelemesini takiben rekabetin 6nemli 6l¢tide ve st-
rekli olarak bozuldugu durumlar s6z konusu oldugunun tespiti
halinde, bir ihlalin mevcut oldugunun tespitine gerek kalma-
dan, Bundeskartellamt’a tegebbuslerin boliinmesini de dahil
olmak tizere rekabet aksakligini giderecek yapisal veya davra-
nigsal 6nlemler veya iyilestirici tedbirler uygulamak gibi aragla-
r1kullanma imkan: taninmigtir. S6z konusu yapisal, davranigsal
ya daiyilestirici tedbirler rekabet hukukuna tam uyum gosteren
tesebbislere dahi uygulanabilecektir.

> DMA’nin uygulanmasma yonelik giiclendirici yetkiler diizen-
lenmigtir. Diizenleme ile Bundeskartellamt’in olagan sorusturma
yetkilerini kullanarak DMA ihlallerini sorusturmasi saglanmakta
ve tespitlerini DMA hususunda nihai ve tek uygulama makami ola-
rak Avrupa Komisyonu»na bildirmesi zorunlu kilinmugtur.

> Rekabete aykir1 uygulamalardan elde edilen menfaatlerin geri
6denmesine yo6nelik karine diizenlenmistir. Rekabet hukuku
ihlallerinden elde edilen menfaatlerin geri 6denmesi, Alman reka-
bet hukuku bakimindan yeni bir uygulama olmasa da bu zamana
kadar rekabet hukuku ihlali ile elde edilen ekonomik avantajin bo-
yutunun tahmin edilmesindeki pratik zorluklar nedeniyle uygula-
maya yansimamustir. Yeni diizenlemeyle birlikte artik rekabet hu-
kuku ihlalinin, ihlalde bulunan tegebbiis i¢in ekonomik bir fayda
sagladif1 ve bu menfaatin ihlalde bulunan tegebbisiin etkilenen
Urtn veya hizmetlerden elde edilen yurtici cirosunun en az %1'i ka-
dar oldugu karinesi dizenlenmistir. Karine, ilgili zaman diliminde
ihlale kanigilmadiginin veya kar elde edilmediginin kanitlamasi su-
retiyle tegebbis tarafindan ¢lrtitiilebilecektir.

»  Fransarekabet otoritesi Autorité de la concurrence, yayimlamis oldu-
gu 2023-2024 yol haritasinda DMA ile uyum ¢aligmalarinin hizlandi-
rilacagini ve dijitallesmenin ilerlemesiyle birlikte regiilasyon ¢aligma-
larinin bu ilerlemeyi takip edecegini belirtmisgtir."

»  Kanada, yayimlamig oldugu Cevrimici Haber Yasasi (Online News Act) di-
zenlemesiyle Kanada dijital pazarinda rekabeti gelistirmeyi ve Kanada ha-
ber sektoriiniin strdirilebilirligine katkida bulunmayr amaglamaktadur.
Bunu da en biyik dijital platformlar ile haber igletmeleri arasindaki ticari
anlagmalar icin bir pazarlik cercevesi olusturarak gerceklestirmektedir.”

14 Autorité de la concurrence, Feuille de route, s2.

15

Gouvernement de Canada, Final regulations for the Online News Act, 15.12.2023.
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» Ispanya, DMA ile uyum g¢aligmalarini kapsaminda 29 Temmuz 2023
tarihinde ispanya Resmi Gazatesi'nde yayimlanan “Royal Decree Law”
ile Rekabet Kanunu'nda degisikliklere gitmistir. Degisiklikler buyiik
o6l¢tude dijital piyasalarda birlesme ve devralmalar: dizenlemektedir.'®

»  Avusturalya rekabet otoritesi ACCC, 2022 yilinda uygulanmaya bas-
lanan Rekabet ve Tiiketici Kanunlari’nin (Competition and Consumer
Laws) tlketicilere ve kiigiik igletmelere etkilerini inceleyen bir rapor
paylasmis ve analizlerine gore 6nimiizdeki ddnemde Kanun’da ger-
ceklestirilmesi beklenen degisikliklerin 6rneklerini vermigtir.”

Tim bunlarin yaninda, dijital caga dogru hizli ilerleme, sektdrlerde devrim yara-
tabilecek yapay zeka araglarinin ortaya ¢ikmasina ve tesebbiislerin yapay zekay:
ig modellerine entegre etmesine yol agmustir. Is stireglerinin otomasyonunda ve
gelismis misteri katiliminin saglanmasinda yapay zeka kullanimi giderek yay-
ginlagirken, yapay zekanin yeni dallarinin, 6zellikle de Gretici yapay zekanin (Ge-
nerative Al, mevcut icerigi manipiile etmek veya degistirmek yerine yeni icerik
Uretimini destekleyen yapay zeka modeli) katlanarak biiytimesi, yapay zekanin
bir kaynak olarak gercek giicii ve potansiyeli hakkinda bir fikir vermistir. Avrupa
Birligi tarafindan Yapay Zeka Yasasi (Artificial Intelligence Act) ve Yapay Zeka
Sorumluluk Direktifi (Artificial Intelligence Liability Directive) araciligiyla ya-
pay zeka sistemlerinin piyasaya yerlestirilmesi, kullanimi ve sorumlulugunun
dtizenlenmesi i¢in ¢aba sarf edilirken, Birlegik Krallik Rekabet ve Piyasalar Oto-
ritesi (CMA) ve ABD Federal Ticaret Komisyonu (FTC) dahil olmak tizere bazi re-
kabet otoriteleri tarafindan alinan daha yeni girisimler, yapay zeka ve rekabet
hukuku arasindaki etkilesimi anlamaya odaklanmaktadir.

Bu calisma kapsaminda Oncelikle, dijital piyasalarin yapisina iligkin acikla-
malara yer verildikten sonra dijital piyasalarda gorilen rekabetci endigelere
ve 2023 yili igerisinde bu endigelere yonelik olarak verilmig kararlara ve gelis-
melere deginilecektir. Ardindan yapay zeka ve algoritmalarin rekabet hukuku
kapsaminda ne tir sonuglar dogurabilecegine iligkin agiklama ve degerlendir-
melerimize yer verilecektir.

2. Dijjital Piyasalarda Yap:

Dijital piyasalara yonelik tanimlama yapmanin zorlugu nedeniyle temel bir
ayrima gidilmesi hem piyasalarin isleyisinin daha iyi anlasilmas: hem de re-
kabet hukuku a¢isindan ortaya ¢cikmis veya ¢ikabilecek problemlerin rahatlikla
ele alinabilmesi agisindan daha islevsel olacaktir. Bu kapsamda dijital piyasa-
larin ana faaliyet alanlar1 agisindan ikili bir ayrima gidilmesi miimkiindiir. ilk

16  Clifford Chance, Spain: New Developments in The Time Limits For Competition Law Proceedings And The Role Of The Cnmc In The
Application Of The Digital Markets Act, Temmuz 2023, s2.
17 ACCC, Consumers and small businesses to benefit from proposed new regulation of digital platforms, 8.12.2023.
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kategori olarak temel faaliyetleri veri toplama, isleme ve veriler tizerinden de-
ger yaratma olarak nitelendirilebilecek olan Google, Facebook, Apple ve Ama-
zon (“GAFA”) gibi tesebbiisler ele alinacakur. ikinci kategoride ise e-ticaret
platformlari, ¢evrimici yemek siparig hizmetleri, finansal teknoloji sirketleri
(fintekler) gibi halihazirda mevcut hizmet alanlarinin daha iyi ve/veya farkli
bigimlerde alinmasini saglayan ve geleneksel hizmetlerin dijital ortama gekil-
digi piyasalar ele alinacaktir. Bu kategori oldukga renkli ve gesitli olup Ama-
zon, Uber, Alibaba, Netflix gibi bir¢ok sirket 6rnek olarak gosterilebilecektir.
ikinci kategoride sayilan hizmetler 6zelinde de verinin énem arz ettigi géz ardi
edilemeyecek olsa dahi, ilk kategoride oldugu kadar hizmetin temelini olus-
turmamasi ve daha ¢ok alicilar ve saticilarin bir araya getirilmesi tizerine da-
yanmasi nedeniyle bu yonde bir siniflandirma yapilmasinin uygun oldugu di-
stintlmektedir. Her iki kategoride yer alan tesebbislerin bir¢cok alanda hizmet
sunmas1 ve butiincil drtnler ortaya ¢ikarmas: kapsam ekonomilerinin olug-
masina ve yeni rekabet hukuku problemlerini glindeme getiren ekosistemlerin
yaratilmasina sebep olmaktadr.

Biytk dijital ekosistem firmalarinin yapilari nedeniyle hentiz ekonomik ve reka-
bete iligkin degerlendirmeler karmagikligini korumaktadir. Firmalarin yapilar
geregi ortaya ¢ikan ortam ve ¢iktilar, dogrudan tiiketici aleyhine sonug dogur-
mamakla birlikte bircok farkli pazarda faaliyet gostermeleri nedeniyle firmalar
arasinda bulunan temasin firmalar aras1 koordinasyonun kolaylastirict unsuru
hale gelmesi riski goz ardi edilemeyecektir. Dijital ekosistemlere yonelik reka-
betci endiselerden biri de yine dijital piyasalarda basglica sorulardan biri olarak
karsimiza ¢ikan rekabet politikasinin nasil inga edilecegi hususudur. Zira rekabet
politikasinin hatali ingas: tliketici ve inovasyona faydali olabilecek gelismeler ile
rekabete aykir1 davraniglarin ayristirilmasinin 6ntiine gececektir'®.

Dijital ekosistemlerin yayginlagmasi ile birlikte rekabet hukukunda davra-
nigsal ekonominin 6nemi de giderek artmaktadir. Tesebbiislerin musteriler
ile etkilesiminin dijital ortama taginmasiyla birlikte diriin ve hizmetlerin pa-
zarlanmasinda kullanilan yeni yontemler dogmakta ve bu durum rekabet
hukukunun djjital piyasalara adapte olmasini gerektiren yeni bir alan ortaya
cikarmaktadir. Bu gelismelerden goéze carpan bir durum piyasalarda arz talep
dengesinde yasanan degisikliklerdir. Geleneksel pazarlarda misteri, almak is-
tedigi Girtin veya hizmeti arayarak bulurken dijital pazarlarda yaygin bir sekilde
filtreleme sisteminin mevcut olmasi arz talep dengesinin ¢ok daha hizli kurul-
masini saglamaktadir. Bu durum rakibiyle ayni pazarda faaliyet gdstermesine
ragmen, satiglarini dijital ortamdan gergeklestiren bir tegsebbuse bazi rekabetci
avantajlar saglamaktadir. Ornegin online bir perakendeci filtreleme sistemle-
rini mugterilerin kullanimina sunarak musterilerin istedigi iirtin veya hizmet-
leri dogrudan sunabilmekte, hatta bazi algoritmalar: sistemine entegre ederek

18  OECD, Dijital rekabet politikasi: Ekosistemler farkl m12, 9.11.2020.
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miusterilerin karar verme siirecine dogrudan miidahalede bulunabilmektedir.
Tesebbiis elinde kalan fazla diriin veya hizmeti ¢esitli yontemlerle misterinin
6ntine sunabilmekte, elinde az kalanin ise fiyatin1 artirabilmektedir. Zira sa-
tiglarini online olarak gergeklestiren bir tesebbiis musteri davraniglarini da
satiglarini geleneksel yontemlerle gerceklestiren bir tesebbtise gére ¢cok daha
kolay bir sekilde takip edebilmektedir. ' Buna benzer rekabetgi avantaj sagla-
yan bir¢ok yontemin kullanimi dijital piyasalarin yayginlagmasiyla artmakta-
dir. Dolayisiyla tesebbuslerin ne dl¢iide daha iyi arz ve bagarili inovasyonlar
yoluyla rekabet ettikleri ve piyasalarin gelisimi ile ortaya ¢ikabilen pazara giris
engellerinden ne 6l¢iide korunduklar: dijital piyasalarda 6nem arz eden ince-
leme konularidir.*

Dijital piyasalarda halen gelismekte olan bu yapiya bagli olarak Rekabet Kuru-
mu’nun ve diger rekabet otoritelerinin kararlari, kilavuzlar ve diizenleyici ge-
lismeler gergevesinde mevcut ve potansiyel rekabet hukuku riskleri agagidaki
sekilde siralanabilmektedir:

»  Ayrimcilik,

» Rakiplerin pazar digina itilmesi (minhasirlik kosullari, uygulama-
larin cihazlara 6nytklenmesi, uygulamalarin cihazlarda varsayilan
olarak belirlenmesi...),

»  Hakim durumdaki tegebbislerin ilgili pazarda kendini 6ncelemesi,

»  Birden fazla pazarda faaliyet gosteren tesebbiislerin hakim durumda
olduklar1 pazardaki gtclerini diger pazarlarda kotiye kullanmasi,

»  Rakip drinlerle entegrasyonun, birlikte kullanilabilirligin engellen-
mesi,

»  Pazara girig icin gerekli verilerin potansiyel rakiplerle paylagiimamasi,

»  Multi-homing (¢oklu platform kullanimi), data portability (bir plat-
formdaki verilerin bagka bir platforma taginabilmesi), data interope-
rability (datalarin diger platformlarla birlikte kullanilabilmesi) en-
gellenmesi,

»  Sebeke etkisi (ag digsalliklari) nedeniyle hakim durumdaki tesebbiis-
lerin pazar giiglerinin zayiflamasinin distik bir ihtimal olarak goril-
mesi,

»  Hakim durumdaki tesebbiislerin hentiz pazara yeni giren rakiplerini
devralmalar,

»  Hakim durumdaki tegebbislerin, potansiyel rakiplerini devralmalari,

»  Farkli pazarlardan devralmalar gergeklestirilerek mevcut data cesitli-
liginin artirilmasi ve hakim durumun giiclenmesi,

»  Yogunlagmalar nedeniyle daha zayif veri korumasi ve tiiketici secene-
ginin azalmasi riskleri.

19 John W. Walsh, Valerie Keller-Birrer, Behavioral economics in the digital world, IMD, Mays 2019.
20  Funta Rastislav, Economic and legal features of digital markets, DANUBE: Law, Economics and Social Issues Review, say110(2), s3.
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Deginilen bu rekabet hukuku riskleri 2023 yilinda pek ¢ok rekabet otoritesi
tarafindan yirttilen incelemelerin konusunu olusturmustur. Tim bu riskler;
“Hakim Durumun Koétiye Kullanilmasi”, “Birlesme ve Devralma Kontrolleri”
ve “Ex-ante Reguilasyon Uygulamalar1” olmak tzere ¢ ayr1 baghk atlinda de-
gerlendirilebilecek olup agagida 6nde gelen rekabet otoritelerinin bu kapsam-
daki 6ne ¢ikan kararlarina yer verilecektir.

a. Hakim Durumun Kotiiye Kullanilmasi:

i. AMAZON

CMA 3 Kasim 2023 tarihinde, Amazon’un ugiinct taraf satici verilerini nasil
kullandig1, Amazon’un Buybox hangi tGrtn teklifinin yerlestirilecegini nasil
sectigi ve “Prime” siparigleri i¢in teslimat ticretlerinin muizakere edilmesi ile
ilgili olarak rekabetci endiseleri gidermek amaciyla Amazon tarafindan sunu-
lan taahhiitleri kabul etmigtir.* Amazon’un davraniglar: genellikle kendi fa-
aliyetlerini 6nceliklendirmek tizere olup rekabet¢i endiselere yonelik olarak
sundugu taahhttler ise agagidaki gibidir:

» Amazon'un rakip saticilarin Marketplace verilerini diger saticilara
kars1 haksiz bir avantaj elde etmek i¢in kullanmamasini saglamak. Bu
taahhiit, Amazon’un G¢linci taraf saticilara iligkin ticari agidan hassas
verilere erigiminin, perakende isletmesinin hangi dirtinleri satacagina
karar vermesine, bu uriinler i¢in stok seviyelerini yonetmesine, fiyat-
lar1 belirlemesine ve diger 6nemli ticari kararlar1 almasina yardimci
oldugu yoéniindeki endiseleri gidermeye yoneliktir.

»  Buybox’ta hangi Girinlerin yer alacagina karar verirken tiim trin teklif-
lerinin esit muamele gérmesini garanti altina almak. Bu, tiginct taraf
saticilar tarafindan sunulan drtinlerin Buybox’ta goriinme olasiliginin
Amazon’un kendi perakende igletmesinden veya Amazon’un teslimat
hizmetlerini kullanan {i¢iinci taraf saticilardan gelen benzer tekliflere
gore daha distik oldugu yonindeki endiseleri gidermeye yoneliktir.

»  Marketplace’i kullanan tG¢iinct taraf igletmelerin Prime teslimat hiz-
metlerinin bagimsiz saglayicilariyla dogrudan kendi fiyatlarini mtza-
kere etmelerine izin vererek musterilerin daha iyi fiyatlarin mtzakere
edildigi durumlarda daha dusiik teslimat maliyetlerinden yararlana-
bilmesini saglamak.

»  Amazon tarafindan anilan taahhiitlere uygunlugu izleyecek bagimsiz
bir kayyum atamasi. CMA bu atamada dogrudan s6z sahibi olacak ve
bu is i¢in gerekli beceri ve uzmanliga sahip olmalarini saglayacaktr.

21 CMA, Investigation into Amazon’s Marketplace, 03.11.2023
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ii. APPLE

Avrupa Komisyonu, Apple’in kendi uygulama i¢i 6deme teknolojisini dayatarak
ve uygulama geligtiricilerin alternatif dijital muzik platformlar1 hakkinda kullani-
cilan bilgilendirmesini engelleyerek kendi dijital miizik platformunu ve kendi
o0deme servisini 6ne ¢ikarmasi suretiyle hakim durumunu kotiye kullandigina
iligkin sorugturma raporunu teblig etmistir.** Rapordaki odak Apple’mn uygulama
gelistiricilerine dayattig ve kullanicilarin alternatif abonelik segenekleri hakkin-
da bilgilendirilmesini engelleyen stzlesmeye dayali kisitlamalardir. Komisyon,
bu kisitlamalarin uygulama gelistiricilerinin tiiketicileri daha disik fiyath yaymn
hizmetlerinden haberdar etmesini engelledigini, kisitlamalarin orantisiz diizeyde
oldugunu ve tiiketici tercihlerini sinirlandirdigini degerlendirmektedir.

Avrupa Komisyonu bir diger kararinda, Apple’in App Store araciligiyla iPhone
ve iPad kullanicilarina (‘i0S kullanicilart’) miizik akisi uygulamalarinin dagi-
tim1 pazarindaki hikim durumunu kétiye kullandig: gerekgesiyle yaklagik 1,8
milyar Euro idari para cezasina hitkmetmistir.*® Komisyon, 6zellikle Apple’in
yonlendirme kargit1 hitkimlerle (‘anti-steering provisions’) uygulama gelis-
tiricilerinin, iOS kullanicilarinin Apple ekosistemi disinda mevcut olan alter-
natif ve daha ekonomik miizik abonelik hizmetleri hakkinda bilgilendirmesini
engelledigini tespit etmisgtir.

Halihazirda Apple, Avrupa Ekonomik Alani’'ndaki (‘AEA’) i0S kullanicilarina
uygulama dagitimi saglayan App Store’un tek saglayicis1 konumundadir. Boy-
lece Apple, i0S kullanic1 deneyimini tamamiyla kontrol etmekte, gelistiricile-
rin App Store’da yer almak ve AEA’daki i0S kullanicilara ulagabilmek icin uy-
malar1 gereken hitkiim ve kogullari belirlemektedir. Komisyon, Apple’in muzik
akig1 uygulama gelistiricilerine ¢esitli yonlendirme karsiti hitkiimler getirerek
i0S kullanicilarinin alternatif ve daha uygun fiyath abonelik hizmetlerine eris-
mesini engelledigine karar vermistir. Komisyon’un degerlendirmesine gore: (i)
internette yer alan uygulama dig1 abonelik tekliflerine iligkin fiyatlar hakkinda
uygulama ici bildirimlerin yasaklanmasi, (ii) Apple’in uygulama i¢i satin alma
mekanizmasi aracilifiyla satilan uygulama ici abonelikler ile uygulama digin-
da bulunan abonelikler arasindaki fiyat farklar: hakkinda iOS kullanicilarinin
uygulama icinde bilgilendirilmesinin yasaklanmasi ve (iii) i0S kullanicilarin
alternatif aboneliklerin satin alinabilecegi uygulama gelistiricisinin web site-
sine yonlendiren uygulama i¢i baglantilara yer verilmesinin ve yeni abonelere
alternatif fiyatlama secenekleri hakkinda e-mail iletilmesinin yasaklanmasi
seklinde yonlendirme karsit1 hitkiimler Apple tarafindan uygulama gelistirici-
lerine uygulanmistur.

22 Avrupa Komisyonu, Antitrust: Commission sends Statement of Objections to Apple clarifying concerns over App Store rules for music
streaming providers, 28.02.2023.

23 Avrupa Komisyonu, Commission fines Apple over €1.8 billion over abusive App store rules for music streaming providers,
04.03.2024.
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S6z konusu yasaklayict hikimlerin App Store ile ilgili olarak Apple’in ticari ¢1-
karlarinin korunmast igin gerekli ve orantili olmadigina; ayrica miizik akisi abo-
nelik hizmetlerini kullanan i0S kullanicilarinin, abonelik siiregleri bakimindan
bilingli ve etkili karar vermelerini olumsuz y6nde etkiledigine karar verilmistir.
Zira Apple’in on yila yakin bir stredir devam eden gelistiricilere yonelik yiiksek
komisyon tcreti uygulanmas: seklindeki davraniginin, titketicilerin muzik akis
abonelikleri i¢in daha yiiksek bedeller 6demesine yol agtig1 belirtilmistir. Bunun
yaninda, bu hitkiimlerin bazi kullanicilar bakimindan alternatif uygulama dis1
tekliflere ulagmak i¢in arama kulfetine katlanmalarina veya bu aramalarn ger-
ceklestirmeyen kullanicilarin higbir abonelik hizmeti edinememeleri gibi para-
sal olmayan bagkaca olumsuz kullanici deneyimlerine yol agtig1 vurgulanmustir.
Komisyon, Apple hakkinda idari para cezasina hitkmederken Apple’in yaniltict
bilgiler sundugunu hesaba katmasinin yani sira ihlale konu davranigin parasal
olmayan zarara yol agmasindan hareketle caydiricilik amaciyla temel para ce-
zasina ek gotirt (“lump sum”) bir cezaya hitkmetmigtir. Son olarak, idari para
cezasinin yaninda Apple’a gelistiricilere uyguladig: yonlendirme kargit1 hiikiim-
lerin kaldirilmas: yukimlilagi getirilmistir.

ftalyan rekabet otoritesi AGCM, Apple’in ¢evrimigi uygulama dagitim platform-
lar1 pazarinda hakim durumunu kétiye kullandig: iddiasiyla 11 Mayis 2023 ta-
rihinde sorusturma baglatmigtir.>* AGCM o6zellikle Nisan 2021'den baglayarak
Apple’in tglinct taraf uygulama gelistiricileri i¢in kendisine uyguladigindan
daha kisitlayici bir politika benimsedigini tespit etmistir. AGCM’nin tespitleri-
ne gore Apple rakiplerinin gelistirdigi uygulamalarin listelenmesi i¢in kendi uy-
gulamalarindan daha zor kosullar 6n goren bir takim onay sartlar: benimsemis
ve uygulamalardaki reklam kampanyalarinin etkinligini sinirlamigtir. AGCM bu
durumun Apple’in kendi operasyonlari i¢in kullandig1 Apple Ads’in tigiinci taraf
gelistiricilerin kullandig1 uygulamalara kiyasla teknik anlamda ¢ok daha gelis-
mis ve programlama arayliziinlin Apple sistemlerine daha kolay entegre edilebi-
lir olmasindan kaynaklandigini degerlendirmistir. AGCM Apple’in bu faaliyetle-
rinin pazarda rekabeti azaltugini ve Apple’in dijital ekosistemini giiclendirdigini
degerlendirerek tesebbiis hakkinda sorusturma ac¢ilmasina karar vermistir.

iii. META
META ile ilgili Rekabet Kurumu’nun vermis oldugu iki farkli karar ile ABAD’1n

Bundeskartellamt kararina kars: vermis oldugu karara deginilecektir.

flk olarak, Rekabet Kurulu, 2021 y1linda, Meta Platforms Inc. (Meta), Meta Platforms
Ireland Limited (Meta Ireland) ve WhatsApp LLC (WhatsApp)’m Kanun'un 6.
maddesini ihlal ettikleri yontinde rekabet¢i endiseler tespit etmis ve tegebbiisler
hakkinda Facebook’un temel hizmetleri olarak adlandirilan Facebook, Instagram,

24 AGCM, Italian Competition Authority: Investigation opened against Apple for alleged abuse of dominant position in the app
market, 11.05.2023.
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WhatsApp ve Messenger hizmetlerinden toplanan verilerin birlegtirilmesi suretiyle
kigisel amaclhi sosyal ag hizmetleri ile ¢evrim i¢i gériintili reklamcilik pazarlarinda
faaliyet gosteren rakiplerin faaliyetlerinin zorlagtirilmasi, buna ek olarak pazarda
girig engeli yaratilmasi gerekgeleriyle re’sen sorusturma agilmasina karar vermistir.
Acilan sorusturmanin devaminda ise, inceleme konusu uygulamalarin sorugturma
sonucunda alinacak nihai karara kadar ciddi ve telafi olunamayacak zararlar
dogurma ihtimalini haiz oldugu degerlendirmesi ile Meta ile ilgili olarak gecici
tedbir karar1 alinmasina karar verilmistir. Buna gore, Meta'nin, ytrtrliige girmesi
planlanan “WhatsApp Hizmet Kogullar1 ve Gizlilik ilkesi”ne yonelik giincellemeyi
hukuka uygun olarak yeniden diizenleyerek yayim tarihini kiiresel capta ertelemesi
yoniinde tedbir uygulanmistir. Sorugturmanin devaminda, Kurul tarafindan, ilgili
tesebbuslerin sirket merkezlerine gidilerek yerinde incelemeler gerceklestirilmistir.
Devaminda, her bir pazar bakimindan tesebbuslerin pazar paylar: ve pazardaki
konumlar1 dikkate alinarak detayli bir inceleme yurttilmusttr. Kurul, yapmis
oldugu yerinde incelemeler ve degerlendirmeler sonucunda;

» Hakkinda sorusturma yirttilen Madoka’nin inceleme konusu faa-
liyetlerin sunumunda herhangi bir rolintin olmamas: sebebiyle her-
hangi bir sorumlulugunun bulunmadig,

»  Meta Platforms, Meta Platforms Ireland ve WhatsApp LLC’den olusan
Facebook ekonomik bitinligiinin (Facebook); kisisel amach sosyal
ag hizmetleri, tiketici iletisim hizmetleri ve ¢evrim i¢i gériinttla rek-
lamcilik pazarlarinda hakim durumda oldugu,

»  Facebookun temel hizmetler olarak adlandirilan Facebook, Instagram
ve WhatsApp hizmetlerinden topladig: verileri birlestirmek suretiyle
kisisel amacli sosyal ag hizmetleri ile ¢evrim i¢i goriintili reklameilik
pazarlarinda faaliyet gosteren rakiplerinin faaliyetlerini zorlagtirmak
ve pazara giris engeli yaratmak suretiyle rekabetin bozulmasina yol
actig1 ve boylece rekabeti ihlal ettigi

yoninde tespitlerde bulunmustur. Son olarak, Kurul, yukarida anilan ve yap-
mis oldugu tespitler neticesinde;

> Facebook hakkinda hakim durumunu kéttye kullandig: sebebiyle ida-
ri para cezasi uygulanmasina,

> Facebook’unihlali sonlandirmak ve pazardaki etkin rekabetin tesis edil-
mesini temin etmek i¢in gerekli tedbirleri alarak Kurum’a sunmasina,

> Bu tedbirleri gerekeeli kararin tebliginden itibaren alti ay icerisinde
yerine getirmesine, ve

> Ilk uyum tedbirinin uygulanmaya baglamasindan itibaren 5 yillik stire
boyunca ve yilda bir periyodik olarak Kurum’a rapor sunmasina
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karar vermistir. Sonug olarak Kurul; Meta, Meta Ireland ve WhatsApp’tan olu-
san Facebook ekonomik buttinlugt hakkinda para cezasi uygulanmasina, Ma-
doka hakkinda ise para cezasi uygulanmasina yer olmadigina dair karar vere-
rek sorusturmayi sonlandirmigtir.”

Rekabet Kurulu, Meta Platforms, Inc. hakkinda ayrica, kullanima yeni sunulan
Threads isimli uygulamanin, Instagram uygulamasi ile baglanmasi suretiy-
le 4054 sayili Rekabetin Korunmasi Hakkinda Kanun’un 6. maddesini ihlal ettigi
iddiasina yonelik olarak yirtittigi 6naragtirma sonucunda Kurul’un elde edilen
belgeleri ciddi ve yeterli bulmus ve sorusturma acilmasina karar vermistir.>®

ikinci olarak, Avrupa Birligi Adalet Divan1 (“ABAD”), Bundeskartellamt'in kararina
kargi Meta tarafindan agilan davada Disseldorf Yiiksek Bolge Mahkemesi tarafin-
dan, ulusal rekabet otoritelerinin bir veri isleme faaliyetinin GDPR’a uygunlugunu
denetleyip denetleyemeyecegi ve GDPR'1n belirli hitkiimlerinin Meta’nin igleme faa-
liyetleri hakkinda uygulanmasina iligkin yoneltilen sorular hakkinda karar vermistir.

Bundeskartellamt, Meta tarafindan gerceklestirilen veri igleme faaliyetinin
GDPR’a uygun olmamas1 nedeniyle, Meta Platforms Ireland’in Almanya’daki
cevrimici sosyal aglar pazarindaki hakim durumunu kétiye kullandigina karar
vermistir. Bu nedenle bilhassa Almanya’da ikamet eden 6zel kullanicilar icin
dtizenlenen genel sartlarda Facebook kullaniminin, Facebook dis1 verilerinin
islenmesine onay verilmesine baglanmasini ve bu verilerin rizalar1 olmaksi-
zin iglenmesini yasaklamistir. ABAD ydneltilen sorular iizerine verdigi kararda
hakim durumun kétiiye kullanilmasi degerlendirmeleri baglaminda, ilgili Uye
Devlet rekabet otoritesinin s6z konusu tesebbiisiin davraniginin GDPR gibi re-
kabet hukuku digindaki diizenlemelere uygun olup olmadigini da incelemesi-
nin gerekli olabilecegini belirtmistir. >

iv. GOOGLE

Google ileilgili olarak iki farkli rekabet otoritesinin 6ne ¢ikan ti¢ farkli kararina
deginilecektir.

ilk olarak Google hakkinda Alman Rekabet Otoritesi (Bundeskartellamt), ken-
di araclarindaki bilgi-eglence sistemlerine yonelik hizmetlerini baglayarak
rakiplerin bireysel hizmet sunma kabiliyetlerini sinirlandirdig1 yontinde rekabet-
¢i endigelerinin bulundugunu agiklamigtir. Bu endiseler, genel olarak Google’in
paketlemesi ve varsayilan ayarlar tizerindeki kontrolt tizerinde dogsa da Google
Haritalar'in tGg¢lnct taraf hizmetlerle birlestirilmesine yonelik kisitlamalar da
aragtirma kapsaminda dahil edilmigtir.*®

25 Rekabet Kurulu karar, 20.10.2022.

26  Rekabet Kurulu karar, 12.12.2023, 23-54/1031-M.

27 ABAD karar, 4.07.2023.

28  Bundeskartellamt, Abmahnung verschiedener Praktiken Googles im Zusammenhang mit den Google Automotive Services und der
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Bu kapsamda, Bundeskartellamt, yaptig1 6n degerlendirmeye dayanarak, Go-
ogle’in kendi Google Maps Platform harita hizmetlerini Gi¢linct taraf harita hiz-
metleriyle birlestirmeye y6nelik kisitlamalarina son verebilecegini belirtmistir.
flgili kisitlamalar; lojistik, nakliye ve teslimat hizmeti saglayicilar tarafindan
kullanilan harita hizmetlerine iligkin uygulamalar arasindaki rekabeti engelle-
yebilecek nitelikte gérilmugtiir. Ayrica bu kisitlamalarin harita hizmeti saglay:-
cillarinin Google Haritalar’a etkili alternatifler gelistirmesini zorlagtirdig, dolay:-
siyla araglardaki bilgi-eglence sistemlerine yonelik hizmetler arasindaki rekabet
uzerinde de olumsuz bir etkiye sahip olabilecegi degerlendirilmistir.

Bundeskartellamt, ilgili degerlendirme kapsaminda Avrupa Komisyonu ile is-
birligi yapmuistir. Avrupa Komisyonu ise, heniiz yeni ytrirlige giren ve biiyiik
cevrimici platformlar: 6zel kotiiye kullanim denetimine tabi tutan Dijital Piya-
salar Yasasinin (“DMA”) uygulanmasi yontinde karar vermistir.

Bundeskartellamt’'in Google hakkinda vermis oldugu bir diger karar ise rekabe-
tin buyik dijital sirketler tarafindan tehdit edildigi durumlarda Bundeskartel-
lamt'in midahale etmesine olanak taniyan rekabet hukuku kapsamindaki yeni
hiikme (Alman Rekabet Kanunu’'nun 19a maddesi, GWB) dayanarak yurtttlen
sorusturma sonucunda Google tarafindan sunulan taahhitlerin kabultne ilig-
kindir. Bu taahhiitlerle birlikte Google’in ana sirketi Alphabet Inc. kullanicilara
Google’in verilerini nasil igleyecegi konusunda daha fazla secenek sunmaktadir.

Google’in taahhiitleri, tesebbtsiin bir Google hizmetindeki kisisel verileri diger
Google veya Google dis1 kaynaklardan gelen kisisel verilerle birlestirmeyi veya
bu verileri ayr1 olarak sunulan Google hizmetlerinde birbirinin yerine kullanma-
y1 planladig1 durumlara iligkindir. Bu ytukimlalik, Avrupa Komisyonu tarafin-
dan yakin zamanda DMA kapsaminda belirlenen Google hizmetleri i¢in Dijital
Piyasalar Yasasi (DMA) tarafindan zaten belirlenmigtir. Bu hizmetler arasinda
Google Aligveris, Google Play, Google Haritalar, Google Arama, YouTube, Google
Android, Google Chrome ve Google’in ¢evrimigi reklam hizmetleri yer almak-
tadir. Ayrica, bu hizmetlerin yamn sira, Google’in Bundeskartellamt’a sundugu
taahhiitler, Gmail, Google Haberler, Asistan, Kisiler ve Google TV dahil olmak
uzere 25’ten fazla diger hizmette veri iglemeyi de ele almaktadir. Buna gore Go-
ogle’in, kullanicilarina farkli hizmetlerde verilerinin kullanilmast i¢in acik, belir-
li, iyi bilgilendirilmis ve net onay verme segenegi sunmasi gerekecektir. Bunun
i¢in Google, veri kombinasyonu i¢in uygun secenekler sunmalidir. Bu secimlerin
yapilmasina yonelik kullanici arayiizd, kullanicilar: hizmetler arasi veri iglemeyi
kabul etmeye yonlendirmeyecek veya zorlamayacak sekilde tasarlanmali, boyle-
ce aldatici taktiklerden (“karanlik kaliplar”) kaginilmalidir.?

Google Maps Platform, 21.06.2023.
29  Bundeskartellamt, Bundeskartellamt verschafft Nutzerinnen und Nutzern bessere Kontrollmaglichkeiten iiber ihre Daten bei Go-
ogle, 05.10.2023.

NAZALI Tax & Legal



Ayr bir stire¢ kapsaminda Bundeskartellamt, Google’in veri stiregleri sartlari-
na iligkin yapmais oldugu inceleme kapsaminda sorusturma raporunu Google’a
gondermigtir. Bundeskartellamt, buyiik dijital sirketler i¢in yeni yasal duzenle-
melerin uygulanabilir oldugunu ve bu nedenle Google’in veri igleme sartlarim
ve ilgili uygulamalarimi degistirmek zorunda oldugunu duyurmustur. Bundes-
kartellamt, sorusturma kapsaminda, kullanicilara verilerinin sunulan hizmetler
genelinde bu denli genis kapsamli iglenmesini kabul edip etmeme ve ne 6l¢ide
kabul ettikleri konusunda Google tarafindan yeterli se¢enegin sunulmadig: y6-
niinde 6n kanaate varmigtir. Bundeskartellamt, sayet mevcutsa simdiye kadar
sunulan secenekleri yeterince seffaf ve genel bulmamis olup yeterli se¢im ola-
naginin, 6zellikle kullanicilarin veri islenmesini belirli hizmetle sinirlandira-
bilmesini ve verilerin iglenme amagclarini da ayirt edebilmelerini gerektirdigini
vurgulamigtir. Ayrica, sunulan secenekler, kullanicilarin verilerin hizmetler ge-
nelinde islenmesine izin vermelerinin, izin vermemelerinden daha kolay olacak
sekilde tasarlanmamasi gerektigi belirtilmigtir. Sonug olarak Bundeskartellamt,
6n kanaatleri 1g181nda Google’in kullanicilara sundugu secenekleri degistirmesi
yo6niinde yikiimluliik getirilmesinin planlandigini duyurmustur.*

Son olarak, ABD Adalet Bakanlig1 (DOJ); Kaliforniya, Colorado, Connecticut,
New Jersey, New York, Rhode Island, Tennessee ve Virginia Bagsavcilari ile bir-
likte seri satin almalar ve rekabete aykir: acik artirma maniptilasyonu yoluyla
internet reklam teknolojilerindeki rekabeti bozdugu gerekcesiyle Google’a kar-
st dava actigin1 duyurmustur.

Dava dilek¢esinde Google’in, web sitesi yayincilarinin reklam satmak, reklam
verenlerin de reklam satin almak ve potansiyel misterilere ulagmak icin kullan-
diklar1 ve toplu olarak “reklam teknolojisi yigini” olarak adlandirilan temel dijital
reklamcilik teknolojilerini tekelinde tuttugu iddia edilmektedir. Web sitesi yayin-
cilari, canli bir agtk web’in olugturulmasini ve stirdiirilmesini destekleyen reklam
geliri elde etmek icin reklam teknolojisi araglarini kullanmakta ve kamuya fikirlere,
sanatsal ifadelere, bilgilere, mallara ve hizmetlere benzeri gérilmemis bir erigim
saglamaktadir. Adalet Bakanlig: ve eyalet Bagsavcilari bu tekellesme davasi aracili-
giyla bu 6nemli pazarlarda rekabeti yeniden tesis etmeyi amaglamaktadr.

Sikayete gbre, Google son 15 yil i¢inde, reklam teknolojisi rakiplerini satin al-
malar yoluyla etkisiz hale getirmek veya ortadan kaldirmak; daha fazla yayin-
c1 ve reklam vereni kendi trtinlerini kullanmaya zorlamak i¢in dijjital reklam
pazarlarindaki hakimiyetini kullanmak ve rakip drtinleri kullanma becerisini
engellemekten olusan rekabeti engelleyici ve diglayici bir¢ok davranig sergile-
mistir. Bunu yaparken Google, web sitesi yayincilarinin ve ¢evrimigi reklam-
alarin gtivendigi araglarin yani sira reklam ihalelerini ytriten dijital reklam
borsasindaki hakimiyetini pekigtirmigtir.

30  Bundeskartellamt, Statement of objections issued against Google’s data processing terms, 11.01.2023.
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Google’in rekabete aykir1 davraniglar: iddia konusu davraniglar1 sunlar:
icermektedir:

»  Rakipleri Satin Almak: Web sitesi yayincilar: tarafindan reklam alan:
satmak icin kullanilan temel dijital reklam araclari Gizerinde kontrol
elde etmek icin bir satin alma modeli uygulamak;

»  Google'in Araglarini Benimsemeye Zorlamak: Web sitesi yayincilarini,
reklam borsasina yonelik benzersiz, olmazsa olmaz reklamveren tale-
bini kisitlayarak ve karsiliginda reklam borsasina etkili gercek zamanl
erigsimi yayinci reklam sunucusunun kullanimina sartlandirarak yeni
edindigi araglara kilitlemek;

»  Acik Artirmalarda Rekabeti Bozmak: Yayinci envanteri icin gergek za-
manl teklif vermeyi kendi reklam borsasiyla sinirlandirmak ve rakip
reklam borsalarinin Google’in reklam borsasiyla ayni sartlarda reka-
bet etmesini engellemek;

»  AgkArtirma Maniptlasyonu: Google’i rekabetten izole etmek, rakiplerini
6lgekten mahrum birakmak ve rakip teknolojilerin ytkselisini durdurmak
icin cesitli Grtinlerinde acik artirma mekanigini manipiile etmek.

DOJ’ye gore; Google’in rekabete aykir: davraniglari, alternatif teknolojiler tize-
rinde bask: kurmusg ve bunlarin yayincilar, reklam verenler ve rakipler tarafin-
dan benimsenmesini engellemistir. Google’in rekabete aykiri1 davraniglarini
telafi etmek icin, Bakanlik, rekabet ihlalinden dogan kayiplar i¢in ti¢ misli taz-
minat talep ettigini belirtmistir.”

v. OBILET

Rekabet Kurulu, Obilet Biligim Sistemleri AS’nin (OBILET) bilet satigina aracilik
hizmeti i¢in otobiis firmalarina uyguladig bilet satigi komisyon oranlarini agi-
r1 seviyede olarak belirlemek ve biletleme yazilimi hizmeti, otobis biletlerinin
platformlar izerinden satig1 ve sefer verilerinin platformlara dagitimi pazarla-
rinda rakiplerini diglamak suretiyle 4054 sayili Kanun’un 6. maddesini; otobiis
biletlerinin platformlar tizerinden satis1 pazarinda imzaladig1 sézlesmeler ile
4054 sayili Kanun’un 4. maddesini ihlal ettigi iddiasiyla ytrittiga sorustur-
manin sunulan taahhitler tizerine sonlandirilmasina karar vermistir. *

OBILET tarafindan dosya icerigindeki rekabetci endiselere yonelik olarak taah-
hiit siirecinin baglatilmasina iligkin bagvuru tzerine, otobiis tagimaciligi i¢in
biletleme yazilim hizmetinin, otobis biletlerinin platformlar {izerinden satist
hizmetine baglanmasina yol agabilecek uygulamalari ile OBILET ve rakip plat-
formlar arasindaki sézlesmelerde yer alan cevrimici reklam yasaklari ve ile-
tisim yasag1 bakimindan ortaya ¢ikan rekabetci endigeleri gidermeye yonelik

31 DOJ, Justice Department Sues Google for Monopolizing Digital Advertising Technologies, 24.01.2023.
32 Rekabet Kurulu karari, 18.08.2023, 23-27/521-177.
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olarak bir taahhtt paketi sunulmustur. S6z konusu taahhiit paketi hakkinda
ugtnct kisilerin gorislerine de bagvurulmustur.

Taahhiit siireci sonucunda Rekabet Kurulu; OBILET’in 4054 sayili Kanun’un
4. ve 6. maddelerini ihlal edebilecegi degerlendirilen davramiglar: bakimindan,
OBILET’in sundugu nihai taahhiitlerin, dosya kapsaminda tespit edilen rekabet
sorunlarini giderebilecek nitelikte olmasi nedeniyle kabul edilmesine ve nihai ta-
ahhiit metnindeki taahhiitlerin OBILET ve fiili durumda OBILET in kontroli al-
tinda bulunan Biletal I¢ ve Dig Ticaret AS (BILETALL) bakimindan baglayici hale
getirilerek ylritilmekte olan sorusturmanin sonlandirilmasina karar vermistir.

Kabul edilen OBILET taahhiitlerinin ayrintili hali gerekgeli kararda yer alacak
olup sunulan taahhitler kisaca agagidaki sekilde 6zetlenmigtir:

»  OBILET tarafindan farkli biletleme yazilimini kullanan tasiyici firma-
lari¢in yazilim hizmeti igermeyen ¢evrim i¢i bilet satig s6zlesme metni
hazirlanmis ve tagiyici firmalar ile imzalanmaya baglamistir. Anilan
sozlesme ile uygulanan modelde tagiyici firmalar OBILET’e yalnizca
Satig-Dagitim-Pazarlama komisyon bedeli 6deyecektir.

»  Halihazirda OBILET’in biletleme yazilimini kullanan bir tagiyic fir-
manin bagka bir yazilim kullanmaya karar vermesi durumunda bu hu-
sus tagtyici firmanin OBILET platformu tizerinden satiga kapatilmasi
yoniinde bir gerekge olusturmayacak ve OBILET tarafindan tagiyici fir-
maya herhangi bir ayrimci ya da diglayici davranista bulunmayacaktir.

»  Tagiyicl firmanin obilet.com platformu iizerinden satisa kapatilmasi
ise hangi biletleme yazilimini kullandig: fark etmeksizin yalnizca yt-
rurlitkteki mevzuat hitkiimleri ve esash yikiamlilikleri ihlal etmesi
durumunda s6z konusu olacaktir.

»  OBILET tarafindan yeni bir ig modeli gelistirilmis ve sefer verilerinin
OBILET’e iletimi bakimindan biletleme yazilimi hizmeti veren firma-
lar ile imzalanmak tizere anlagsma 6rnegi hazirlanmigtir. Biletleme ya-
zilim1 hizmeti veren firmalarin OBILET e ydnelik hizmeti yalnizca se-
fer verisi iletimi olarak belirlenmigtir. Bu vesile ile OBILET tarafindan
ilgili firmalara sefer verilerinin iletimi i¢in komisyon 6denecektir.

»  OBILET tarafindan rakip cevrim i¢i satig platformlarina sefer verisi
dagitimi yapilan tagiyict firmalarin markalar1 bakimindan cevrim ici
reklam yasagi getirilmeyecektir.

»  OBILET tarafindan rakip ¢evrim ici satis platformlarina OBILET/BILE-
TALL markalar: bakimindan genig kapsamli ¢evrim i¢i reklam yasag:
getirilmeyecektir.
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»  OBILET tarafindan rakip ¢evrim i¢i satig platformlarinin sefer verisi
dagiuimi yapilan tagiyic firmalar ile iletisime gegilmesini engelleyen
sozlesme htikiimleri ytrtrlikten kaldirilmig olup ¢evrim i¢i satig plat-
formlarinin tagiyici firmalar ile iletigime gegmesi engellenmeyecektir.

» 7 numarali taahhiit ile baglantil olarak, OBILET’in gelistirdigi yeni
is modeline gore tasiyici firmalar ile cevrim ici bilet satis platformlar:
dogrudan baglant1 kurarak anlagabilecek, bu durumda OBILET yal-
nizca ilgili tagiyict firmanin sefer verisini platforma iletmekle sorum-
lu olacaktir. Bu is modelinde OBILET tasiyici firmalara yonelik olarak
herhangi bir ayrimci ya da dislayici davranigta bulunmayacaktir.

»  OBILET’ten hizmet alan ¢evrim i¢i bilet satig platformlarinin bilet sa-
tiglarina iligkin olarak OBILET, yazilimlarina tagiyici firmalarin han-
gi platformun ne kadar bilet satig1 gerceklestirdigini gorebilecegi bir
raporlama ekrani eklemis olup buna yonelik tagiyici firma ya da plat-
formlardan herhangi bir tcret talep etmeyecektir.

»  OBILET tarafindan biletleme yazilimini kullanan tagiyici firmalara bir
duyuru yapilarak taahhttlerle ilgili bilgi verilecektir.

vi. LIEFERANDO

Bundeskartellamt, Yourdelivery GmbH’ye kars1 Lieferando’nun restoranlarla
olan genel hikiim ve kogullarinda yer alan ve Lieferando platformunda uygu-
lanan fiyatlarin, restoranlarin kendi dagitim kanallar1 araciligiyla uygulanan
fiyatlarla esit olmasi yontiindeki fiyat esitligi maddesini incelemek tzere bag-
latmis oldugu sorusturmayi takdire bagli nedenlerle sonlandirmaya karar ver-
migtir. *

Sorusturmanin takdire bagl nedenlerle sonlandirilmasi, incelenmekte olan fiyat
esitligi maddesinin rekabet hukuku kapsaminda izin verilebilir olup olmadigina
iligkin bir agtklama anlamina gelmemektedir. Bundeskartellamt, 6zellikle Uber
Eats ve Wolt'un pazara girmesiyle birlikte, tiiketici talep davraniginin ve rekabet
stireclerinin nasil gelistigini izlemeye devam edecektir.

vii. TRENDYOL

Rekabet Kurulu, Trendyol’un ¢evrim igi ikinci el Girtin satig1 pazarinda faaliyet
gOsteren igtiraki Dolapcom Elektronik Hizmet ve Ticaret AS’yi (Dolap); pazar-
yerindeki tiiketici verilerini paylagsmak suretiyle kayirmasi ve Dolap’ta saticilar
tarafindan kullanilan verinin Modacruz Elektronik Hizmetler ve Ticaret AS’ye
(Modacruz) taginmasina engel olmak suretiyle ¢evrim igi ikinci el dirlin satigt
pazarindaki diglayict uygulamalarinin 4054 sayili Kanun’un 6. maddesini ih-

33 Bundeskartellamt, Bundeskartellamt stellt Verfahren gegen Lieferando ein, 12.07.2023.
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lal edip etmediginin tespitine yonelik olarak yuriittigi sorusturmay: Trendyol
tarafindan sunulan taahhftleri baglayici hale getirerek sonlandirmigtir.**

Ytrutilen sorusturma kapsaminda Kurul’un rekabetci endigeleri ve her bir re-
kabetci endiseye karsilik sunulan asagidaki taahhitler kabul edilerek 3 yil sii-
reyle baglayici hale getirilmistir:

»  Trendyol’un ¢ok kategorili e-pazaryerinde sahip oldugu kullanici
verilerini Dolap lehine kullanarak, kendini kayirmak suretiyle cev-
rim ici ikinci el iiriin satis1 pazarindaki rakiplerini diglamasz: ilgili
rekabetci endigenin giderilmesi amaciyla Trendyol tarafindan pazar-
yerinde 6nem atfedilebilecek olan ve kullanici aligveris egilimlerine
iligkin bilgi saglayan kullanici bazli verilerin, Dolap ig birimi ile payla-
silmayacagi ve Dolap’ta kullanilmayacagi taahhtit edilmigtir.

»  Dolap’mn saticilarin kendi verilerini veya fotograflarim rakiplere ta-
simasina engel olarak rakiplerini ¢evrim igi ikinci el iiriin satig1 pa-
zarmdan diglamasi: Trendyol tarafindan ilgili rekabetgi endigenin gi-
derilmesi amaciyla, Dolap’a kayit agamasinda hesabi ve e-posta bilgileri
dogrulanmig olan saticilarin platformda bulunan bilgilerini talep edebi-
lecegi, talep halinde Trendyol tarafindan her bilginin ayr stitunlar altinda
gortlebilecek ve toplu bir sekilde saticiya saglanacagi taahhiit edilmigtir.

» Trendyol’un e-pazaryerindeki finansal giiciinii ¢capraz siibvansi-
yon yoluyla Dolap lehine kullanarak rakiplerini ¢cevrimici ikinci el
iriin satis1 pazarindan diglamasi: Capraz siibvansiyona iligkin olasi
endigeleri gidermek adina Trendyol, yurt ici Dolap hizmeti kapsamin-
da elde ettigi yillik gelir toplaminin bu hizmet kapsaminda katlandig:
maliyetler toplamini ti¢ y1l boyunca her bir yillik dénem toplami ba-
zinda karsilayacagini taahhiit etmisgtir.

viii. STORYTEL

Rekabet Kurulu, 06.04.2023 tarihli ve 23-17/301-M say1li karari ile Storytel Tur-
key Yayincilik Hizmetleri AS (STORYTEL) hakkinda, yayinevi ve eser sahipleriy-
le yapmis oldugu uzun streli mtinhasirlik anlagmalariyla rakip firmalarin gev-
rim ici sesli kitap akis hizmetleri pazarina girigini ve ayni pazarda bityimesini
engellemek suretiyle 4054 sayili Rekabetin Korunmas: Hakkinda Kanun’un 4.
ve 6. maddesini ihlal ettigi iddiasiyla sorusturma baglatmistir. Sorugturma st-
reci devam ederken, STORYTEL tarafindan dosya icerigindeki rekabet karsiti
endigelere yonelik olarak taahhiit siirecinin baslatilmasina iligkin bagvuruda
bulunulmus ve bu kapsamda gergeklestirilen goriigsmeler sonucunda STORY-
TEL tarafindan 6zetle agagidaki nihai taahhttler sunulmustur:

34  Rekabet Kurulu karan, 27.02.2023, 23-11/177-54.
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»  Taahhitlerin baglayici hale geldigi tarihten once yayinevleri/hak sa-
hipleriile imzalanmig ve bir y1l veya daha uzun stiredir yurirlikte olan
mevcut Seslendirme Lisans Sozlesmeleri, STORYTEL'e belirli bir kita-
bin sesli kitap formatini Gretmek i¢in mtinhasir bir hak saglamayacak
sekilde tadil edilecektir.

»  Taahhitlerin baglayic1 hale geldigi tarihten 6nce imzalanmis ve bir
yildan kisa siiredir yirirlikte olan mevcut Seslendirme Lisans Soz-
lesmeleri, ilgili s6zlesmenin imza tarihinden itibaren birinci yilin
doldurmasiyla beraber STORYTEL'e miinhasir bir hak saglamayacak
sekilde tadil edilecektir.

»  Taahhttlerin baglayici hale geldigi tarihten sonra imzalanan Seslen-
dirme Lisans Sozlesmeleri, STORYTEL'e belirli bir kitabin sesli kitap
formatini tiretmek icin minhasir bir hak saglamayacaktir.

» Icerik Dagiim Sozlesmeleri araciligiyla dagitilan igerik tizerinde
STORYTEL'e miinhasirlik/tam ruhsat saglanmayacaktr.

»  Seslendirme Anlagmalari, Ses Sanatcilarinin miinhasiran STORYTEL
i¢in seslendirme yapmasi yoniinde bir yikimlilik icermeyecektir.

STORYTEL tarafindan sunulan nihai taahhiit paketinde yer alan taahhttlerin,
dosya kapsaminda tespit edilen ve STORYTEL'in davraniglarindan kaynakla-
nan rekabet sorunlarini giderebilecek nitelikte olmasi, kisa strede yerine ge-
tirilebilir ve etkili sekilde uygulanabilir olmasi nedeniyle kabul edilmesine ve
nihai taahhiit metnindeki taahhttlerin STORYTEL bakimindan baglayici hale
getirilerek STORYTEL hakkinda yiirtitilmekte olan sorusturmanin sonlandi-
rilmasina 23-55/1076-380 sayi ile karar verilmigtir.®

b. Birlesme/Devralmalarin Kontrolii

i. Adobe — Figma

Avrupa Komisyonu, Agustos 2023 tarihinde Adobe’nin Figma’yr satin alma
teklifini ve ilgili islemin kiiresel pazarlardaki rekabeti etkileyip etkilemeyece-
gini degerlendirmek tizere baglatmig oldugu sorusturma sonucunda; ilgili sa-
tin alma teklifinin, interaktif Griin tasarim yazilimi ve diger yaratici tasarim
yazilimlarinin tedarikine yonelik kiiresel pazarlardaki rekabeti azaltabilecegi
yonindeki 6n gorisini bildirmigtir.

Komisyon, yapmis oldugu detayli inceleme ve aragtirmalar sonucunda, ilgili
islemin kiiresel pazarlardaki rekabeti 6nemli 6l¢tide azaltabilecegi sonucuna
varmigtir. Komisyon nezdinde, ilgili iglemin;

35 Rekabet Kurulu karari, 14.12.2023.
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»  Figma’'nin agik ara pazar lideri ve Adobe’nin en buytik rakiplerinden
biri oldugu interaktif Griin tasarim araglarinin tedariki pazarindaki
konumlarini birlestirerek hakim bir oyuncu yaratacagi,

»  Vektor diizenleme araglarinin tedariki ve raster dizenleme araglarinin
tedariki pazarinda Figma’y: potansiyel bir rakip olarak ortadan kaldi-
rarak Adobe’nin bu pazarlardaki hakimiyetini gtiglendirecegi,

yoninde rekabetci endigeler dogmustur. Sonug olarak Komisyon, ilgili satin
alma teklifinin, interaktif Girin tasarim yazilimi ve diger yaratici tasarim yazi-
limlarinin tedarikine yonelik kiresel pazarlardaki rekabeti azaltabilecegi yo-
niinde karar vererek igleme izin vermemigtir.*®

ii. Google — Photomath

Avrupa Komisyonu, Photomath, Inc.’in (Photomath) Google LLC (Google) ta-
rafindan devralinmasina, AB Birlesme Yonetmeligi kapsaminda herhangi bir
kosula bagli olmaksizin izin vermistir. Komisyon, konuyla ilgili olarak gercek-
lestirmis oldugu nihai inceleme sonucunda;

»  Pazarda bircok alternatif oyuncu bulundugunu ve dahasi, tegebbusle-
rin ¢evrimici 6dev ve ¢caligma yardim araclarindaki faaliyetlerinin bir-
biriyle 6rtistigl ve ayrica sirketlerin toplam pazar paylarinin sinirh
oldugunu,

»  Google'in 6zellikle arama motorlar1 pazarinda gii¢ld konumda oldu-
gunu, ancak yine de bu devralmanin Photomath’in teknolojik beceri-
leri alternatifsiz olmadigindan Google’in konumunu gii¢glendirmeye-
cegini, buna ek olarak, matematikle ilgili arama kaynaklarinin genel
arama hizmetlerine nispeten kii¢tik bir boliimiint olusturmakta oldu-
gunu,

»  Rakipler farkli kanallardan da yeni kullanicilar elde edebildiginden
Google’in arama motoruna erigmenin yeni kullanicilara erigsmek icin
kritik bir yol olmadigini,

»  Aymni sekilde, rakip matematik araglarinin da yeni kullanicilar elde et-
mek i¢in tiiketicilerin Google’in uygulama i¢i aramasina erigsmesine
mubhtag olmadigini, zira bunu bagka platformlar tizerinden de yapabi-
liyor olduklarini saptayarak

tlim bunlarin 1g1¢1nda (i) genel arama hizmetleri ve (ii) matematik konularin
igeren ¢evrimici ev 6devi ve ¢aligma yardimlar: pazarlarindaki rekabeti 6nemli
6l¢ide azaltmayacagina karar vererek islemi herhangi bir kosula bagli olmak-
s1zin onaylamigtir.”’

36  Avrupa Komisyonu, Commission sends Adobe Statement of Objections over proposed acquisition of Figma, 17.11.2023.
37 Avrupa Komisyonu, Mergers: Commission clears acquisition of Photomath by Google, 28.03.2023.
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iii. Microsoft — Activision Blizzard

Avrupa Komisyonu, PC’ler, konsollar ve mobil cihazlar i¢in oyunlar gelistirip
yayimlama faaliyetinde bulunan Microsoft'un Activision Blizzard’i devralma
bagvurusunu, Microsoft tarafindan sunulan taahhitlere uyulmasi kosuluyla
onaylamistir.

Komisyon, s6z konusu devralmanin konsol ve PC video oyunlarinin, ¢oklu
oyun abonelik hizmetlerinin ve bulut oyun akis hizmetlerinin dagitiminda
rekabeti kisitlayacagi ve Microsoft’'un PC isletim sistemleri pazarindaki ko-
numunu gig¢lendirebilecegi yoniindeki endigeleri gerekce gostererek Subat
2022’de devralmay1 nihai incelemeye almigtir. Komisyon’un nihai incelemesi,
Microsoft’un rakip konsollara ve rakip ¢oklu oyun abonelik hizmetlerine zarar
veremeyecegine igaret ederken; diger yandan, Microsoft’'un bulut oyun akisi
hizmetleri araciligiyla oyun dagitiminda rekabete zarar verebilecegini ve PC
igletim sistemleri pazarindaki konumunun giiglenecegini ortaya koymustur.

Komisyon yurittigi nihai inceleme sonucunda, Microsoft’un Activision Bliz-
zard’1 devralmasinin ilgili pazarlardaki rekabete zarar verebilecegi kanaatine
ulagmistir. Bu endigeleri gidermek i¢in Microsoft, Avrupa Ekonomik Alani’'nda-
ki tiiketicilere ve bulut oyun yayin hizmeti saglayicilarina mevcut ve gelecekte-
ki tim Activision Blizzard PC ve konsol oyunlarini yayinlamak i¢in ticretsiz bir
lisans da dahil olmak tizere kapsamli lisans taahhiitleri sunmugtur. Komisyon,
bu taahhiitler ile tespit edilen rekabet endiselerinin tamamen giderildigini ve
lisanslama taahhttlerinin, gelismekte olan ve hizla biiytiyen bir pazar olan bu-
lut oyun yayin hizmetleri pazarinda rekabeti tegvik edecek bir gelismeyi temsil
ettigini ifade etmigtir. Sonug olarak Komisyon, Activision Blizzard’in Microsoft
tarafindan devralinmas iglemine kosullu olarak izin vermigtir.*®

iv. Knuspr — Bringmeister

Alman rekabet otoritesi Bundeskartellamt, birlesme kontroliniin ilk agamasin-
da Bringmeister grubunun Knuspr (Rohlik grubu) tarafindan satin alinmasina
izin verdigini duyurmustur. Bundeskartellamt ilgili birlesmeyi, rekabet acisin-
dan sorunsuz olarak degerlendirilmistir. Buna gore, Bundeskartellamt birlesen
tesebbiislerin Minih sehir bolgesinde ylizde 20’yi agan pazar payina sahip oldu-
gunu, ancak pazarda bagka énemli rakiplerin de bulundugunu belirtmigtir. Bu-
nun yaninda, online gida perakendeciliginin ayri bir pazar mi olusturdugu yoksa
daha genis gida perakendeciligi pazarinin bir pargasi olarak m1 degerlendirilme-
si gerektigi sorusu cevapsiz kalmigtir. Sonug olarak Bundeskartellamt, pazarda
bagka buiytk rakiplerin de olmasi ve dolayisiyla ilgili birlesmenin etkin rekabeti
6nemli 6l¢tide kisitlamayacagi sebepleriyle igleme izin vermistir.*

38 Avrupa Komisyonu, Mergers: Commission clears acquisition of Activision Blizzard by Microsoft, subject to conditions, 15.05.2023.
39  Bundeskartellamt, Online-Lebensmitteleinzelhandel: Knuspr darf Bringmeister iibernehmen, 10.08.2023.
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v. Amazon —iRobot

Avrupa Komisyonu, Amazon’un robot elektrikli siiptirge (“RVC”) tireticisi iRo-
bot’u devralma iglemine yonelik sorugsturma baglatmigtir.*® Komisyon devral-
ma ile birlikte Amazon’un kendi ¢evrimici pazarinda iRobot’un rakiplerinin
gorinlrligini azaltmak, reklam maliyetlerini artirmak veya listelenmesini
engellemek gibi stratejilere bagvurarak RVC pazarina girisleri engelleyebilece-
gini tespit etmistir. Komisyon ayrica Amazon’un iRobot’un mugteri tabanindan
degerli kullanici verilerini kullanarak ¢evrimici satig platformlari pazarindaki
hakim durumunu daha da giiclendirebilecegini degerlendirmistir. Sorusturma
nihai bir karara ulagsmadan Amazon planlanan devralma igsleminden vazgec-
mistir. Yakin zamanda FTC de vazgecilen devralma islemine iligkin gorislerini
belirttigi paylasiminda, Avrupa Komisyonu’na benzer bir yaklagim benimseye-
rek, Amazon’un iRobot’un rakiplerine karsi kendi RVC’lerine rekabet¢i avantaj
yaratabilme kabiliyetine ve olasi tegviklerine dikkat ¢ekmistir.*

c. Ex-ante Regiilasyon Uygulamalar1

Rekabet hukukunda kiresel olarak yeni gelistirilmeye baslanan enstriimanlardan
biri pazarlar genelinde rekabet igin ytksek diizeyde 6nemli tesebbiislerin rekabet
otoriteleri tarafindan tespit edilmesi ve bu tegebbiislere 6nctil miidahalelerde bulu-
nulmasidir. 2023 yili pek ¢ok otorite tarafindan uygulanmaya yeni baglanan bu di-
zenlemelere dayali olarak “yliksek diizeyde 6nemli tegsebbiis” lerin tespit edildigi bir
y1l olarak kayda ge¢mistir. Asagida bu kararlardan 6ne ¢ikanlarina deginilecektir.

i. Bundeskartellamt

Alman rekabet otoritesi Bundeskartellamt, Microsoft'un pazarlar aras: reka-
bet agisindan olaganiistii 6neme sahip olup olmadigini tespit etmek i¢gin bir
inceleme baglatmigtir. Bundeskartellamt 2022 yilinda Google** ve Meta*® gibi
tesebbuslerin pazarlar arasi rekabet acisindan olagantistii 6neme sahip oldu-
guna baglayic1 bir etkiyle karar vermis olmakla birlikte, son yillarda farkli pi-
yasalarda rln yelpazesini devamli olarak genigletmesi nedeniyle Microsoft’a
da odaklanmistir. Bundeskartellamt, Microsoft’un Azure ve OneDrive ile bulut
hizmetleri, Teams ile ortak ¢aligma, Xbox ile oyun, Linkedin ile kariyer aglar:
ve Bing ile arama motoru gibi pek ¢cok pazarda faaliyet gosterdigini géz 6ntn-
de bulundurarak Microsoft’un tim bu pazarlardaki konumunu net bir gekilde
belirlemek ve Microsoft'un pazarlar arasi rekabet agisindan olaganiistii 6neme
sahip olup olmadigini tespit etmek i¢in bir inceleme baglatmigtar.**

40  Avrupa Komisyonu, Commission sends Amazon Statement of Objections over proposed acquisition of iRobot, 27.11.2023.

41  FTC, Statement Regarding the Termination of Amazon’s Proposed Acquisition of iRobot, 31.01.2024.

42 Bundeskartellamt, Alphabet/Google ist ein Anwendungsfall fiir neue Aufsicht iiber grofSe Digitalkonzerne - Bundeskartellamt stellt
uberragende marktiibergreifende Bedeutung" fest, 05.01.2022.

43 Bundeskartellamt, Fiir Meta (vormals Facebook) gelten neue Regeln — Bundeskartellamt stellt , iiberragende marktiibergreifende
Bedeutung fiir den Wettbewerb* fest, 04.05.2022.

44 Bundeskartellamt, Bundeskartellamt priift Microsofts marktiibergreifende Bedeutung fiir den Wettbewerb, 28.03.2023.
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Apple hakkinda ise Bundeskartellamt, Apple’in mobil cihaz pazarindaki hakim
konumunu, kirli is modeli, gtigli markasi ve dikey entegre ekosistemi nedeniyle
olaganiistli 6nemli tesebbiis olarak tanimlamistir. Bundeskartellamt’in rekabet-
¢i endiseleri, Apple’in kaynaklarini ekosistemini daha da genigletmek ve mis-
terilere erigimi kisitlamak amaciyla kullanabilecegine ve tigiinci taraflarin ilgili
pazarda rekabet etmesi bakimindan zorluklar yaratabilecegine yonelik olmus-
tur. Apple’in pazarlar genelinde rekabet igin olaganistii 6nemli tesebbiis olarak
nitelendirilmesi ile, Apple ve istirakleri Alman Rekabet Yasas’'nin 19a Bolimu
kapsaminda genisletilmig kotiiye kullanim kontroliine tabi sayilmigtir.*

ii. Avrupa Komisyonu

Avrupa Komisyonu (Komisyon), 6 Eyliil 2023 tarihinde, ilk kez, Dijital Piyasa-
lar Yasas1 (DMA) kapsaminda pazarlar genelinde rekabet agisindan olagantisti
6neme sahip tegebbisleri - Alphabet, Amazon, Apple, ByteDance, Meta, Micro-
soft - belirlemistir. Buna gore, tesebbiislerin DMA’da belirtilen temel platform
hizmetlerine iligkin yiikiimliliklere uymalari i¢in alti ay streleri bulunmakta-
dur. Belirleme siireci sirasinda Komisyon:

»  Microsoft'un Bing, Edge ve Microsoft Advertising ve Apple’m iMessage plat-
formlarina, sirketlerin s6z konusu platformlarin hizmetlerinin olagantstu
6neme sahip olup olmadigimn nitelendirilmedigini gosteren herhangi bir
kanita sahip olup olmadiklarinin tespiti igin sorugturmalar agmistir. Bu so-
rusturmanin en ge¢ 5 ay icinde tamamlanmas: gerekmektedir.

»  Apple’in olaganistii 6neme sahip bir tesebbiis olarak belirlenip belir-
lenmeyeceginden emin olmak i¢in bir piyasa sorusturmasi baglatmistur.
Bu sorusturmanin en geg 12 ay icinde tamamlanmasi gerekmektedir.

»  Alphabet’in Gmail’i, Microsoft'un Outlook.com’u ve Samsung’un
Samsung Internet Browser’inin olaganistlii 6neme sahip olma kriter-
lerini kargilamasina ragmen, paydas tesebbuslerin sundugu argiman-
lar ile Samsung’un herhangi bir ¢ekirdek platform hizmeti a¢isindan
olaganiistli 6neme sahip bir tesebbiis olarak belirlenemeyecegi tespi-
tinde bulunulmusgtur.*¢

3. Yapay Zeka ve Algoritmalarin Rekabet Hukuku Kapsaminda
Degerlendirilmesi

Dijital ¢caga dogru hizli ilerleme, sektorlerde devrim yaratabilecek yapay zeka
araglarinin ortaya ¢ikmasina ve tesebbislerin yapay zekay: is modellerine en-
tegre etmesine yol agmistir. I stireclerinin otomasyonunda ve gelismis mis-
teri katiliminin saglanmasinda yapay zeka kullanimi giderek yayginlasirken,
yapay zekanin yeni dallarinin, ézellikle de dretici yapay zekanin (Generative

45 Bundeskartellamt, Apple unterliegt den Digitalvorschriften nach § 19a GWB, 05.04.2023.
46  Avrupa Komisyonu, Digital Markets Act: Commission designates six gatekeepers, 06.09.2023.
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Al, mevcut igerigi manipiile etmek veya degistirmek yerine yeni igerik treti-
mini destekleyen yapay zeka modeli) katlanarak blyiimesi, yapay zekanin bir
kaynak olarak gergek giicti ve potansiyeli hakkinda bir fikir vermigtir. Avrupa
Birligi tarafindan Yapay Zeka Yasas1*” (Artificial Intelligence Act) ve Yapay Zeka
Sorumluluk Direktifi*® (Artificial Intelligence Liability Directive) araciligiyla
yapay zeka sistemlerinin piyasalara adapte edilmesi, kullanimi ve sorumlulu-
gunun diizenlenmesi i¢in ¢aba sarf edilirken, Birlegik Krallik Rekabet ve Piya-
salar Otoritesi (CMA) ve ABD Federal Ticaret Komisyonu (FTC) dahil olmak
tizere 6nde gelen rekabet otoriteleri tarafindan atilan adimlar, yapay zeka ve
rekabet hukuku arasindaki etkilesimi anlamaya odaklanmaktadr.

4 Mays 2023 tarihinde Ingiliz rekabet otoritesi CMA, yapay zeka modellerinin
gelecekteki kullanimina yonelik yol gosterici ilkeleri belirlemek tzere bir ince-
leme baglatmistir.*” Benzer sekilde, 29 Haziran 2023 tarihli bir paylasiminda
FTC, tretici yapay zeka ile iligkili rekabet sorunlarini vurgulamis ve daha sonra
bu alanda tlketiciyi koruma yasalar1 kapsaminda bir sorusturma baglatmigtir®™.
Aulan adimlar, yapay zeka araclar1 sebebiyle rekabet otoritelerinin yuzlestigi
karmasik zorluklar: vurgulamakta ve diger otoriteler icin yol gosterici olmakta-
dir. Bu baglik altinda 6nde gelen rekabet otoritelerinin yapay zeka ve rekabet hu-
kuku iligkisine yaklasimina ve yapay zeka ve algoritmalarin kullaniminin rekabet
hukuku ile 6rtismesinde ortaya cikabilecek potansiyel risklere deginilmektedir.

3.1. Algoritmalarin Fiyatlamada Kullanimi — Otomatik
Fiyatlama

Algoritmik fiyatlandirma olarak da bilinen otomatik fiyatlandirma, mal ve
hizmetlerin fiyatlarini ger¢ek zamanli olarak belirlemek i¢in algoritmalarin ve
yapay zekanin kullanilmasini ifade etmektedir. Bu sistem, igsletmelerin piyasa
kosullarindaki, talepteki ve rakip fiyatlandirmalarindaki degisikliklere hizl bir
sekilde yanit vermesini saglamaktadir. Bu algoritmalar verileri analiz ederek
fiyatlar1 anlik olarak ayarlayabilmekte, kar marjlarini en st diizeye ¢ikarabil-
mekte ve boylece tesebbuslerin rekabet edebilme potansiyellerini artirabil-
mektedir.

Otomatik fiyatlama bagli bagina bir rekabet hukuku ihlali tegkil etmemekle birlik-
te, tegsebbisler icin hem rekabet¢i hem de anti-rekabetgi sonuglara yol agabilmek-
tedir. Bu noktada 6ncelikle belirtmek gerekir ki, otomatik fiyatlama yontemini uy-
gulayan tegebbiisler fiyatlama aksiyonunu kismen veya tamamen bir algoritmaya
teslim ettiklerinden ticari kararlarin alinmasinda insan faktori azalmakta ve bu
durum tesebbiistin kendini denetleme imkanini kisitlamaktadir.® Tesebbislerin

47 European Parliament, Artificial Intelligence Act.

48  European Parliament, Artificial Intelligence Liability Directive.

49 CMA, CMA launches initial review of artificial intelligence models, 04.05.2023.

50  FTC, Generative Al Raises Competition Concerns, 29.06.2023.

51 Pelin Teber Karabudak, Algoritmik Stratejiler Yoluyla Rekabete Aykiri Anlagmalar, Rekabet Kurumu Uzmanhk Tezleri Serisi, No: 188, s62.
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bu sekilde fiyatlama davramiglarindan kendilerini soyutlamalar: ise hukuki so-
rumluluklarinda bir azalma meydana getirmemektedir. Zira bir tesebbts otomatik
fiyatlama y6ntemini kullanmaya karar verdigi ve sistemine bu algoritmay: enteg-
re ettigi zaman algoritmanin uyguladig: fiyatlardan dogabilecek rekabet hukuku
risklerinden sorumlu tutulmaktadir.” Dolayisiyla tesebbusler soz konusu sistem-
lerin nasil galigtigini detaylica bilmeli ve potansiyel rekabet hukuku risklerinin far-
kinda olmalidur.

Fiyatlandirma asamasinda algoritmalarin rekabet hukukuna uygun sekilde
kullanilmas: hem tesebbiisler hem de tiiketiciler acisindan bazi olumlu etkiler
yaratabilmektedir. Ornegin tesebbiislerin rakip saha aragtirmalarini fiziki ge-
kilde gerceklestirmeleri yerine algoritma kullanmalar1 bir yandan tesebbiisiin
sahadaki fiyatlar1 hizli ve masrafsiz sekilde takip etmesini saglarken bir yan-
dan da olusacak rekabetci fiyatlarin nihai tiiketiciye daha hizli yansiilmasini
saglayacaktir. Ayrica etiket fiyatlarinin giincellenmesinde algoritmalardan ya-
rarlanilmasi benzer sekilde tegebbiislerin anlik olarak fiyat gecisi yapmalarin
saglayarak tiiketicilerin olugmasi muhtemel rekabetgi fiyatlardan tirtin ve hiz-
metlere ulagabilmesini saglayacaktir.

S6z konusu potansiyel olumlu etkilere karsin otomatik fiyatlandirma bazi reka-
bet hukuku risklerini beraberinde getirmektedir. ilk olarak tegebbiislerin oto-
matik fiyatlandirma yontemini kullanmasi birbirlerinin fiyatlarini anlik olarak
takip edebilmelerine, hatta birbirlerinin fiyatlarina goére anlik olarak kendi
fiyatlarini belirleyebilmelerine imkan tanimaktadir. Dolayisiyla bir tesebbii-
stn fiyatin1 giincellemesi ile otomatik fiyatlama yontemi kullanan rakibi anlik
olarak bu glincellemeye gore kendi fiyatin1 belirleyebilecektir. Bu durumun en
carpict 6rnegi Amazon’da birden fazla satici tarafindan satis1 gerceklestirilen
bir kitabin rakiplerin otomatik fiyatlama yontemi kullanmas: sebebiyle fiyati-
nin 35 dolardan 23 milyon dolara ¢ok kisa bir siirede ¢tkmasidir. Bir tegsebbis
kitabin satig fiyatini rakibinin satis fiyatinin 0,9983 kat1 olarak otomatik ola-
rak gtincellerken, rakip tesebbis ize benzer sekilde diger tesebbiistin fiyatinin
1,27059 kat1 olarak belirlemis, fiyatlarin devamli olarak glincellenmesi tizerine
kitabin satig fiyat1 23 milyon dolara kadar yikselmistir.**

Bu durum bir yandan iki rakip tesebbiisiin otomatik fiyatlandirma yontemi
kullanarak nihai fiyatlar artirabildigini gostermekte bir yandan da rakiplerin
birbirlerinin fiyatlarina gére kendi fiyatlarini belirlemesinde olusabilecek reka-
bet karsit1 anlagmalara isaret etmektedir. Zira bahse konu olayda tesebbtisler
arasinda s6zli veya yazili herhangi bir iletisim veya anlagma bulunmamasina
ragmen tesebbisler sanki aralarinda bir anlagma varmusg gibi fiyatlarini birlik-
te artirabilmiglerdir. Yalmiz rakibin anlik fiyatinin belirli bir katin1 satis fiyati

52 Pelin Teber Karabudak, Algoritmik Stratejiler Yoluyla Rekabete Aykiri Anlagmalar, Rekabet Kurumu Uzmanlik Tezleri Serisi, No: 188, s2.
53 Peter Georg Picht, Benedikt Freund, Competition (law) in the era of algorithms, Max Planck Institute for Innovation and Compe-
tition Research Paper, No. 18-10. s5.
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olarak belirleyen bir algoritmadan ziyade tarih, stok, cografya gibi etkenlerin
kullanilarak daha kompleks algoritmalarin yaratilmasi rakipler arasinda gizli
anlagmalara sebebiyet verebilecektir. Bu noktada giindeme gelebilecek bir bag-
ka rekabet hukuku riski s6z konusu anlagmalarin rekabet otoriteleri tarafindan
tespitinin ¢ok zor olmasidir. Zira tesebbisler arasinda herhangi bir iletisimin
bulunmamasi rekabet otoritelerinin durumu tespit etmesini zorlastiracaktir.
Ayrica tesebbtisler anlagarak bir rekabet ihlali baglatsalar dahi, otomatik fiyat-
lama yazilimlarinin kullanilmasi rakip fiyatlarin takibini bir hayli kolaylastir-
dig1 i¢in, tegebbislerin tekrar temas kurmalar: gerekmeyecek ve bu durum da
rekabet karsit1 anlagmalarin rekabet otoriteleri tarafindan ortaya konulmasin
guglestirecektir.**

Tesebbiislerin birbirlerinin fiyatlarini herhangi bir iletisime gerek duymadan
anlik olarak takip edebilmesi tesebbiislerin rekabet karsiti anlagmadan sap-
malarin1 da zorlagtiracaktir. Zira tesebbisler bir rakibin anlagmadan sapan
bir fiyat belirledigini anlik olarak gérebilecek ve otomatik olarak misillemede
bulunabilecektir.® Bu durum CMA’in Trod kararinda ceza degerlendirmesinde
esas alinmistir.** CMA tesebbiislerin otomatik fiyatlama yazilimi kullandiklar
i¢in karteli bozma tegviklerinin zaman iginde distigint tespit ederek teseb-
biislere uygulanacak cezanin artirilmasina karar vermistir.

S6z konusu rekabet hukuku risklerinin gercevesi net olarak belli olmamakla
birlikte, kiiresel rekabet otoritelerinin ge¢mis kararlar: ve yayimlarindan oto-
matik fiyatlandirma algoritmalar: ve rekabet hukuku iligkisi i¢in bu kapsamda
bir degerlendirme yapilmasi mimkiindir. Kararlar diginda daha teorik olan
bir diger potansiyel rekabet hukuku riski, fiyatlandirma algoritmalarinin veri-
leriigleyerek gizli anlagmanin optimum sonug olduguna dair ortak bir kanaate
varmalar1 halinde, insan mtidahalesi olmadan otonom olarak gizli bir kartel
anlagmasina varmalaridir.”” S6z konusu durumun gerceklesmesi halinde te-
sebbuslerin sorumlulugunun ne olacag: ise tartismalidir.

Yakin zamanda Rekabet Kurulu, 6nemli pazar payina sahip e-ticaret platform-
lar1 hakkinda yirattigd 6n aragtirmay: sonuglandirmis ve otomatik fiyat-
landirma mekanizmasi uyguladiklar gerekgesiyle Hepsiburada, Trendyol ve
Amazon hakkinda sorusturma agilmasina karar vermistir.*® Sirecin Rekabet
Kurulu'nun otomatik fiyatlandirma ve algoritmalar hakkinda yurattaga ilk
kapsamli sorusturma olacagi géz 6niine alindiginda Kurul’un yukarida aktari-
lan rekabetci endiselere karsi yaklagiminin ne olacagi bakimindan bu sorustur-
manin 6nem arz ettigi distiniilmektedir.

54 Zeynep Yalgin, Rekabet Hukuku'nda Algoritmalarin 4. Madde Bakimindan Incelenmesi, LawTudent, Mart 2021.
55 Cihan Dogan, Galatasaray Universitesi Hukuk Fakuliiltesi Dergisi, 2017, Say1 2, s394.

56  CMA, Online seller admits breaking competition law, 21.06.2016.

57 Melanie Martin, Nazli Cansin Karga, Managing the competition law risks of Al, Dentons, 17.11.2023.

58  Rekabet Kurulu karari, 19.10.2023, 23-49/940-M.
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3.2. Uretici Yapay Zeka (Generative Al)

Uretici yapay zeka (Generative AI), mevcut verileri analiz etmek veya degis-
tirmek yerine algoritmalara yeni igerik Gretme imkani veren bir yapay zeka
teknolojisidir. Uretici yapay zeka, genig veri kaynaklar1 kullanilarak egitilen
modeller sayesinde metin, fotograf, ses veya video gibi dogrudan insanlar ta-
rafindan hazirlanan iceriklerden ayirt edilemeyecek igerikler iretebilmektedir.
Gegtigimiz yil kullanici rekorlar: kiran OpenAl tarafindan gelistirilen ChatGPT
uygulamasi gibi sohbet botlar1 ve diger metin tabanl yapay zeka araglarina
gli¢ veren buytiik dil modelleri (LLM>ler) yaygin bir tretici yapay zeka tirint
olugturmaktadir. Uretici yapay zekanin potansiyelini gosteren bir diger tiiri
ise gorsel veya video olusturan versiyonlardir. “Deep Learning” metoduyla ge-
listirilen bu yapay zeka tiirleri kullanicinin girdisine gore cisim veya kisilerin
gorsel veya videolarini olugturabilmektedir. Ornegin ThisPersonDoesNotExist
isimli web sitesi sayfa her yenilendiginde tretici yapay zeka kullanarak gercek-
te var olmayan bir insan yiizli olugsturmaktadir. Bu gibi 6rnekler uretici yapay
zekanin potansiyelini ve bu alanda is gelistiren tesebbtslerin zaman i¢inde sa-
hip olabilecekleri gii¢lit konumu gdzler 6nline sermektedir.

Hentz tesebbusler tarafindan yaygin kullanimi baglamamis olmasina ragmen
Uretici yapay zekanin rekabet hukuku ile iligkisinde giindeme gelebilecek bir-
takim riskler mevcuttur. Yakin zamanda FTC, Uretici yapay zekanin rekabet
hukuku ile iligkisini inceleyen ve potansiyel riskleri analiz eden bir yaz1 yayim-
lamistir.*® FTC’ye gore Uretici yapay zekanin gelisimi ile birlikte agagidaki reka-
bet hukuku risklerinin giindeme gelmesi muhtemeldir:

» Temel Girdiler Uzerinde Kontrol: Sinirli sayida birkag tesebbiis; veri, ka-
biliyet ve bilisimsel kaynaklar gibi tretici yapay zekanin énemli unsurla-
rina kisa siire igerisinde hakim olursa, rekabeti manipiile edebilecek veya
sinirlandirabilecek. Bu girdiler izerindeki kontrol, rekabetgi ortami engel-
leyerek iiretici zekanin genis ¢apli faydalarini engelleyebilecektir.

»  Veri Hakimiyeti: Genis capl ve ylksek kaliteli veri havuzlar, iiretici yapay ze-
kanin geligimi i¢in hayati 6nem tasimaktadir. Zira iiretici yapay zeka s6z konusu
veri havuzlarim kullanarak caligmaktadir. Kokli teknoloji sirketleri, kapsaml
kullamici verilerine ve araglara erisim konusunda 6nctl bir rekabetci avantaja sa-
hip olacagindan pazara yeni girmek isteyen tesebbtsler 6ntinde engeller olusa-
bilecektir. FTC pazarin inovasyona dayali yapisi sayesinde bu riskin 6niine dogal
olarak gecilebilme ihtimalini de goz 6ntiinde bulundurmaktadur.

»  Yetenek Tekeli: Uretici yapay zeka alaninda donanimh gahsanlarm azhg, giiclii
tesebbiisleri yetenekleri ellerinde tutmaya tegvik edebilecek ve bu kapsamda te-
sebbisler arasinda bu caliganlara yonelik centilmenlik anlagmalar olugabilecektir.

59 FTC, Generative Al Raises Competition Concerns, 29.06.2023.
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Acik Kaynak Dinamikleri: Uretici yapay zekanin yeni ve hizl geligimi ile
pazara giris yapan bircok start-up kaynaklarini kamuya agik sekilde ticret-
siz olarak paylagmistir. Bu durumun rekabeti tesvik eden bir unsur oldu-
gunu benimseyen FTC bir yandan da acgik kaynakli yapay zeka modelleri-
nin kétiye kullanima acik oldugunu ve “6nce ag, sonra kapat” taktiklerine
tabi olabilecegini hatirlatmaktadir.

Birlesme ve Devralmalar: FTC, iretici yapay zeka pazari gibi inovasyona
dayali ve bir¢ok start-up’in olustugu pazarlarda birlesme ve devralmalara
rekabet otoritelerinin 6zellikle dikkatli yaklagsmasi gerektigini zira 6ldira-
cli devralmalarin pazarin igleyisine zarar verebilecegini belirtmektedir.
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@ EMEK PIYASASI
\/

Rekabet hukuku tiriin ve hizmet pazarlarinin tamaminda herhangi bir sinirla-
ma olmaksizin uygulanmakta ancak is¢ilerin emegin saticisi, igverenlerin ise
emegin alicis1 konumunda bulundugu isgiicti pazarlarinda ise tarihsel olarak
yogun bir rekabet hukuku uygulamasi bulunmamaktadir.

Ancak Rekabet hukuku yalnizca satici tarafta degil, alici taraftaki rekabeti ki-
sitlayici eylemleri yasaklamaktadir. Tegebbuslerin alict konumda oldugu emek
acisindan bakildiginda, ¢aligsan ticretleri ve yan haklari ¢cogu zaman tegebbis-
lerin 6nemli maliyet kalemlerini olusturmaktadir. Nitelikli ¢calisan sahibi ol-
mak, yenilikgilik, kalite, iretim hiz1 ve dolayisiyla trlin piyasasinda rakiplere
karg1 avantaj saglamak ve rekabet edebilmek icin kritik bir gli¢ olarak kargimi-
za ¢tkmaktadir. Buna bagli olarak tesebbitisler katma deger yaratan ¢alisanla-
rinin bagka tegebbislere gegcmesini engellemek i¢in rekabet hukukuna aykir:
eylemler gerceklestirebilmekte ya da ¢calisanlarin iicret ve haklarinin baskilan-
mas1 ve/veya azaltilmasi gibi sonuglar doguran anlagmalar yapabilmektedir.

Isgiici piyasalarindaki rekabete aykir1 anlagmalar, igverenlerin igcilere karg ts-
tinlik saglama ¢abalariyla ilgili daha genis bir tartigmanin bir parcas: olarak
o6zellikle Amerika Birlegik Devletleri (ABD) ve diinya genelinde rekabet otoritele-
rinin artan ilgisini cekmistir. Son zamanlarda yapilan aragtirmalar, daha yogun-
lagmus piyasalarin genellikle daha dustik ticretleri, ticret dagiliminda adaletsizligi
ve daha diisiik caligan mobilitesini beraberinde getirdigini ortaya koymaktadir.

Isgiicti pazan pek ¢ok endiistri bakimindan son dénemlerde siklikla rekabet
hukuku incelemesine konu olmaya baslamigstir. Bu incelemeler 15181nda pazar-
larda gozlemlenen rekabet karsiti davraniglar temel olarak agagidaki gibidir:

» Caligan Ayartmama (No-Poach) Anlagmalar
»  Ucret Tespit (Wage Fixing) Anlagmalar1 ve
»  Rakipler Arasi1 Bilgi Degisimi

ilk olarak caligan ayartmama anlagmalari, Rekabet Terimleri Sézlagi'nde “bir
tesebbiisiin bir bagka tegebbiistin ¢alisanlarina is teklif etmemesine veya bu ca-
lisanlar: ige almamasina iligkin olarak, dogrudan veya dolayh sekilde yapilan
anlagmalar” olarak tanimlanmigtir. Tesebbtsler, caligan ayartmama anlagmala-
11 araciligiyla rakip tesebbuslerin ¢aliganlarini kendi binyelerine transfer etme
konusundaki rekabetten vazge¢mektedir. Bazen tegebbtsler, ¢alisanlarin rakip
tesebbiislere gecisini kontrol etmek amaciyla kendi aralarinda bir s6zlesme ya-
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parak, bu gegislerin gerceklegebilmesi igin 6ncelikle mevcut igverenlerinden izin
alinmas: sartini getirebilirler. Bu tiir 6nlemler, ¢alisan mobilitesini sinirlayarak,
rakip tesebbisler arasinda calisan transferini kisitlamaktadir. Bu tir sézlesme-
ler, calisanlarin bagka tesebbiislere gegisini sinirlayarak, emek girdisine yonelik
rekabeti engelleyen bir unsur olarak 6ne ¢ikmaktadar.'

Tesebbtslerin sik¢a bagvurdugu bir istthdam yontemi, rakip tesebbiislerin ¢a-
lisanlariyla iletisime gegerek onlar1 kendi isletmelerinde ¢alismaya ¢ekmeye
caligmalar1 olup bu durum genellikle “ayartma” olarak adlandirilir. Bu bag-
lamda, teklifci tegebbiisiin sundugu nispeten ytksek ticretler, genellikle cali-
sanlari cekme siirecinde 6nemli bir etken olmaktadir. Bagka bir deyisle, teseb-
bisler arasindaki maag farkliliklari, ¢aligan transferlerini saglayan en énemli
etkenlerden biridir. Bu farkliliklar, i giicii pazarinda rekabeti sekillendiren
temel unsurlardan biri oldugundan, tesebbiisler rekabeti ortadan kaldirmak
amaciyla rakipleriyle maaglarin sabitlenmesi veya dogrudan ¢aliganlarin ayar-
tilmamasina yonelik anlagmalar yapmay tercih edebilmektedir.

ikinci olarak iicret tespit anlagmalari, dogrudan veya dolayli olarak, ¢alisanlara
ddenecek tcretlerin ve/veya saglanacak diger mali haklarin belirli bir seviye-
de veya belirli bir aralik icinde tespit edilmesine yonelik tegebbusler arasinda
yapilan anlagmalardir. Bu tiir rekabet karsit1 anlagmalar, rekabet hukuku ku-
rallarinin ihlali olarak kabul edilmektedir. Ornegin, ABD rekabet hukukunda,
acik licret tespit anlagmalar1 ve agik ayartmama anlagmalar1 “per se” rekabet
ihlalleri olarak degerlendirilmektedir.

Temelde, is glicii pazarlarina yonelik rekabet hukuku uygulamasinin énemli
bir kismini olusturan ¢aliganlarin maaglarini sabitlemeye veya ¢aligan ayart-
mamaya yonelik yapilan anlagmalar, pazarin alim tarafinda kurulan kartellerle
benzerlik gostermektedir. Bu tir anlagmalar arasindaki temel farklilik, pazarin
alim veya satim tarafinda bulunmalaridir; bunun disinda ¢alisan ayartmama
anlagmalar ile misgteri/pazar paylagimi anlagmalar: arasinda ve {icret tespiti
anlagmalariile fiyat tespiti anlagmalari arasinda temel bir ayrim bulunmamak-
la birlikte bu durum doktrinde ve igtihatta vurgulanmstir. isverenlerin sadece
calisan ticretlerini degil, ayni zamanda sigorta 6demeleri, yemek tcretleri, loj-
manlar, servisler, tazminat oranlari gibi yan haklara iligkin konularda da ortak
hareket etmeleri, rekabet kurallarina aykir1 olarak degerlendirilmektedir.

Avrupa Birligi’nin Isleyisi Hakkinda Antlagma’nin (TFEU) 101. Maddesinin yatay is-
birligi anlagmalarina uygulanabilirligine iliskin gozden gegirilmig AT Kilavuz ilke-
leri, Temmuz 2023’ten itibaren, rekabeti “amac itibariyle” kisitlayan anlagmalarin
kapsamli olmayan listesine ticret sabitleme anlagsmalarini da eklemektedir. Eylal
2022’den itibaren, AB rekabet hukukunun serbest meslek sahiplerinin ¢aligma ko-
sullarina iligkin toplu sdzlesmelere uygulanmasina iligkin AT Kilavuz ilkeleri, ticret

1 Labour Market and Competition, Nilay OZLUK
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kirmama ve ticret sabitleme anlagmalarinin bu Kilavuz ilkelerin kapsami diginda
kaldigina ve “amag itibariyle” ABIHA’nin 101. Maddesini ihlal edebilecegine agik¢a
atifta bulunmaktadir. Dolayisiyla, calisan ayartmama ve lcret tespit anlagmalari,
ABIHA’nin 101. Maddesini “amag itibariyle” ihlal edebilmektedir.

Diger yandan igverenlerin ¢alisanlarina iligkin hassas bilgileri rakipleriyle pay-
lagmasi, amaci veya etkisi bakimindan rekabet ihlali olusturabilmektedir. Bu tir
bilgi degisimleri, kolaylastirici bir eylem olarak degerlendirilebilecegi gibi dogru-
dan rekabeti kisitlayici bir anlagma olarak da kabul edilebilir. DOJ ve FTC, saglik
hizmetlerine yonelik bildirilerinde?, ¢aliganlara iligkin bilgi paylasiminin rekabet
karsit1 koordinasyonlara neden olabilecegini ve bilgi degisimi sonucunda dogan
Ucret tespiti anlagsmasinin per se ihlal olarak kabul edilebilecegini belirtmistir.
ABD hukuku acisindan 6nemli bir karar olan Exxon kararinda, Bolge Mahkemesi
tarafindan bozulan Temyiz Mahkemesi karar araciligiyla, caliganlara ait ticret
bilgileri ve tesebbiislerin gelecekteki maag biitcelerini paylasmanin bir ihlal ya-
ratabilecegini belirtmektedir. Temyiz Mahkemesi ayrica, tesebbuslerin ticretleri
sabitlemeye yonelik dogrudan bir anlagmanin kanitlanamadig1 durumda, ilgi-
li bilgilerin rule of reason analizine tabi tutulmas: gerektigine karar vermistir.
ABD’de, caliganlara iligkin bilgilerin paylagilmasinin rekabeti sinirlayici etkileri-
ni degerlendiren ¢esitli benzer kararlara da ayrica rastlanmaktadar.?

Asagida 6ncelikle, emek piyasasindaki rekabet hukuku uygulamalarina iligkin
gecmis donemlerdeki carpici kararlar aktarilacak, akabinde 2023 yilinda yasa-
nan gelismelere deginilecektir.

1. Ge¢mis Donemdeki Carpici Kararlar

» Emek piyasasindaki en 6nemli dosyalardan biri, Amerika Birlesik
Devletleri Adalet Bakanlig: tarafindan 24 Eylil 2010 tarihinde Ado-
be, Apple, Google, Intel, Intuit ve Pixar aleyhine Sherman Yasasi’nin 1.
Bolimintn per se ihlal edildigi iddiasiyla acilan davadir. S6z konusu
sirketler, birbirlerinden caligan transfer etmemeyi kabul ettikleri beg
adet iki tarafli calisan ayartmama anlagmasi imzalamiglardir. Anlag-
malar (i) Apple ve Google, (ii) Apple ve Adobe, (iii) Apple ve Pixar, (iv)
Google ve Intel ve (v) Google ve Intuit arasinda yapilmistir. Biytk ol-
clide benzer olan bu anlagmalar, ¢calisanlar icin rekabeti kisitlamakta
ve birbirlerinin ¢aliganlarina yoénelik talep edilmeyen iletisimleri ya-
saklamaktadir. Google ile Intuit arasinda yapilan ve sadece Google’in
Intuit calisanlariyla temasa ge¢mesini yasaklayan anlagma harig, di-
gerleri anlagmanin her iki tarafinin tim c¢aliganlarini kapsamaktadir.
17 Mart 2011 tarihinde sorusturma uzlagma ile sonuglanmistir. Uzlag-
mayla sonuglanan davada tegebbislerin igse almama/is teklif etmeme

2 https;//www.justice.gov/atr/statements-antitrust-enforcement-policyin-health-care
3 Isgiicii Pazarinda Rekabet Hukuku Uygulamalar, Nezir Furkan KIRAN
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gibi anlagmalar yapmasini yasaklayan mahkeme, degerlendirme stan-
dardi konusunda ise kesin yargida bulunmamaigtir.*

Bir diger vakada, 21 Aralik 2010 tarihinde ABD Adalet Bakanlig: tara-
findan Sherman Yasast’'nin 1. Bolumiint ihlal ettigi iddiasiyla Pixar ile
ucret 6dememe anlagmasi imzaladig i¢in Lucasfilm aleyhine bir dava
acilmigtir. Taraflar arasindaki anlagsma karmagik olmakla birlikte ce-
sitli anlagma kosullarini icermektedir. Taraflar aralarinda yapmus ol-
duklar1 anlagma ile birbirlerinin ¢aliganlarini ige almamay: kabul et-
miglerdir. Taraflar arasindaki anlagmanin 6zelliklerinde ise: ise alim
stirecine bagvurmadiklar: stirece birbirlerinin ¢aliganlariyla iletigim
kurmaktan kaginmak; tegebbisler birbirlerinin ¢aliganlarina is tekli-
finde bulunduklarinda birbirlerini haberdar etmek; tegebbiislerden bi-
rinin digerinin ¢alisanina is teklifinde bulunmasi halinde kars: teklifte
bulunmaktan kaginmak ve ¢aligtiklar1 cografi bolgeye veya s6z konusu
¢aliganin pozisyonuna bakilmaksizin ilgili tesebbuslerin tim ¢aligan-
larini1 bu anlagma siirecine dahil etmek htikimleri yer almaktadir. ABD
Adalet Bakanlig taraflar arasindaki ¢calisan ayartmama anlagmasinin
etkisinin yiksek nitelikli dijital animasyon ¢alisanlarini ve anlagma
kapsamindaki diger calisanlar: etkileyerek piyasadaki rekabetgi orta-
mi1 bozdugunu iddia etmis ve sorusturma uzlagma ile sonuglanmgtir.

Yukarida belirtilen davalar sonucunda 64.000 ¢alisan, yaptiklar: an-
lagmalar ile dicretlerini baskiladiklar: iddias: ile sayilan tesebbisle-
re tazminat davasi agmigtir. Dava sonucunda Apple, Google, Intel ve
Adobe toplam 415 milyon dolar, diger tesebbtisler 20 milyon dolar taz-
minat 6demeyi kabul etmigtir. *

16 Kasim 2012 tarihinde ABD Adalet Bakanligi, Sherman Yasasi'nin 1.
Bolumund ihlal ettigi iddiasiyla Intuit ile ¢aligan ayartmama anlagma-
st imzaladig i¢in eBay aleyhine bir davas: agmigstir. Taraflar arasindaki
anlagmaya gore s6z konusu iki girket birbirlerinin ¢aliganlarini ige al-
mamay1 kabul etmistir. ABD Adalet Bakanligi, anlagmanin 2006 yilina
dayandigini ve ytliksek nitelikli teknik personel i¢in rekabeti azalttigin
iddia etmis ve mahkeme taraflarin ortak rizasiyla davay: sonuglandir-
mugtir. eBay davasinin nihai kararinda mahkeme, tesebbiisiin rakiple-
riyle calisan ayartmama anlagmalarini yapmasini yasaklarken, diger
taraftan tesebblsln; danigsmanlar veya danisanlar, denetimciler, dis
kaynak saglayicilar, iK sirketleri, gegici istihdam saglayanlar, yeniden
saticilar ve orijinal parga treticileri ile yapacag: anlagmalar adina gerek-
li oldugu ifade edilen hiikiimleri yasak kapsaminda tutmamigtir. Diger

4
5

United States v. Adobe Sys. Inc., No. 10-CV-01629 (D.D.C. 2010)
United States v. Adobe Sys. Inc., No. 10-CV-01629 (D.D.C. 2010)
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yandan mahkeme, benzer bir yaklagimla mesru bir igbirligi anlagmasi-
nin iglerligi i¢in gerekli olan hitkiimlerin yasak kapsaminda olmadigim
ifade etmisgtir. Ancak, mahkeme, megru igbirligi anlagmalarini da igeren
kategoriye dahil edilen anlagmalara iliskin ¢caligan ayartmama hitkiim-
lerinin yasak kapsaminda kalmamasi icin ¢esitli sartlar ongérmektedir.
Bu baglamda, yazili esas anlagmaya yonelik diizenlenen ¢alisan ayart-
mama hiikiimleri; ¢
> Hangi esas anlagmaya yan sinirlama olarak yapildigini kesin
sekilde gostermeli,
> Yalnizca esas anlagmaya d4hil olmasi 6ngoériilen ¢aliganlar: et-
kileyecek sekilde dar tasarlanmals,
> Makul bir belirlilikte hangi ¢alisanlarin hitkiimlerin kapsa-
minda oldugunu belirtmeli,
> Hitkiimlerin uygulanmasini sonra erdirecek kesin bir tarih ya-
hut olay belirtmeli,
> Anlagmanin tim taraflarinca imzalanmalidir.

3 Nisan 2018 tarihinde ABD Adalet Bakanligi, Knorr ve Wabtec’in
Sherman Yasasi’nin 1. B6limund ihlal edecek sekilde, 6nceden izin al-
maksizin birbirlerinden is¢i talep etmeme ve ise almama geklinde bir
dizi caligsan ayartmama anlagmasi yaptiklarini iddia ederek bir dava
acmistir. ABD Adalet Bakanligi’na gore, belirtilen tesebbiisler demir-
yolu ekipmanlarinin kiresel tedarikgileri ve demiryolu kargo ve yol-
cu uygulamalarinda kullanilan ekipmanlarin gelistirilmesi, dretimi
ve satisinda ana rakiplerdi. ABD Adalet Bakanligi, Knorr ve Wabtec’in
caligan ayartmama anlagmalarinin, sirketler arasindaki herhangi bir
mesru ticari iglem veya igbirligi icin makul 6l¢tide gerekli olmadigini
iddia etmisgtir. 11 Temmuz 2018 tarihinde sorusturma uzlagma ile so-
nuglanmistir. Knorr-Wabtec kararinda da mahkeme yukarida belirti-
len benzer sartlarin yaninda yazili olma ve taraflarca imzalanma sarti-
n1 agtk¢a diizenlemektedir.”

Rekabet Kurulu’nun 2011 yilinda aldig: Cimsa kararinda tesebbuslerin
yaptiklar1 bir toplantida fazla mesaiye, net-briit icrete ve yan haklara
dair bilgi paylagiminda bulunduklar: tespit edilmigtir. Kurul, bu tir
bir bilgi degisiminin tesebbiisler aras1 koordinasyon riskini artirici bir
unsur olabilecegini belirtmis olmasina ragmen, elde edilen belgelerin
“acik ve kuvvetli” olmamasi nedeniyle sorusturma karar: vermemistir.
Aynu sekilde, 2011 tarihli Ozel Okullar kararinda Kurul, 6gretmenlerin
maas bilgilerini temel rekabet parametreleri arasinda sayarak konu
hakkindaki yaklagimini netlestirmigtir. Karardaki ifadelerden, okul

6

California v. eBay, Inc., No. 12-05874 (N.D. Cal. 2014)

7 Complaint, United Statesv. Knorr-Bremse AG and Westinghouse Air Brake Technologies Corporation, No. 1:18-cv-00747 (D.D.C. 2018)
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ucreti bilgisinin yaninda ¢aliganlarin ticret bilgisinin paylagilmasinin
da tek basina rekabeti kisitlayici bir nitelik tagiyabilecegi anlagilmak-
tadir. Ancak, Kurul, taraflara goriis gondermeyi yeterli bularak sorug-
turma a¢gmamuigtir.®

»  Avrupa Birligi diizeyinde, Portekiz Rekabet Otoritesi tarafindan Nisan
2022’de Portekiz’deki futbolcular: kapsayan bagimsiz bir menfaat ihlali
anlagmasi ile ilgili verilen ihlal kararini vurgulamakta fayda gérilmek-
tedir. Portekiz Rekabet Otoritesi Birinci ve Ikinci Lig futbol kuliiplerinin
COVID-19 salgininin neden oldugu sorunlar nedeniyle ig sdzlesmelerini
tek tarafli olarak fesheden oyuncular: ise almalarini engelleyen kara-
r1 derhal gecerli olmak tizere askiya almak icin LPFP’ye gecici tedbirler
uygulamistir. Gegici tedbir karari, rekabet kurallarina zarar verebilecek
bir uygulamanin ciddi ve telafisi mimkin olmayan potansiyel etkileri
g6z 6niinde bulundurularak alinmistir. Ayrica, Aralik 2022’de Litvanya
Rekabet Otoritesi gayrimenkul sektdriinde ticret tespit anlagmasini ice-
ren bir ihlal karar1 vermistir. Litvanya ve Polonya rekabet otoriteleri, CO-
VID-19 salgini sirasinda Polonya ve Litvanya’da basketbolda ticret tespit
anlagmalari ile ilgili olarak ihlal kararlar1 yayinlanmis ve ulusal dizey-
de rehberlik saglamas: agisindan da 6nemli gelismeler kaydedilmistir.
Portekiz ve Litvanya’da oldugu gibi bazi rekabet otoriteleri, farkindalig:
artirmak ve rekabet hukukuna yonelik bu tiir ihlallerin tespitini gelistir-
mek amaciyla rekabete aykir1 anlagmalara iligkin kilavuz yaymlamigtir.’

»  DOJ, Arizona’daki hastane ve bakim merkezlerinden olusan bir teseb-
bis birliginin, tyelerine hemsire saglayan biirolarla yaptig1 anlagmay1
incelemigtir. Bu anlagmalarin, pazardaki rekabeti azalttig1 ve hemsire
saglayan biirolara 6denecek ticreti (dolayisiyla hemgirelere 6denecek
maaglar1) distirdigi gerekgesiyle rekabet kanununu ihlal ettigi kara-
rina ulagilmigtir.

» Ingiltere ve Fransarekabet otoriteleri, aslinda fiyat anlagmalarini ince-
ledikleri manken ajanslarina dair verdikleri kararlarda, dolayl: olarak
modellerin tcretlerinin belirlenmesini iceren anlagmalar: da inceleye-
rek, amag¢ bakimindan ihlal tespitinde bulunmuglardir."

» 5 Nisan 2010 tarihinde Hollanda Temyiz Mahkemesi (Gerenchtshof’s-
Hertogenbosch) Zeeland, Noord-Brabant ve Limburg eyaletlerindeki 15
hastane arasinda yapilan “Birlikte caligma, birlikte egitim” baghkli bir

8  Rekabet Kurulu karari — 03.08.2011, 11-44/979-329

9 hupsyfwww.concorrencia.pt/sites/defaulty files/Issues%620Paper_Labour%20Market%20Agreements%620and%20Competition920Policy.pdf, s. 14-16
10 Complaint, United Statesv. Arizona Hosp. & Healthcare Ass'n & AzHHA Service Corp., No. CV07-1030-PHX (D. Ariz. 2007)

11 Conduct in the Modelling Sector, Case CE/9859-14, Décision n°16-D-20 du (2016)
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anlagmay1 incelemistir. Bu anlagma, anestezist ve asistanlarin egitim
ve istihdam kogullarina iligkin hiiktimler icermektedir. Anlagma, ortak
egitim baglaminda tasarlanmig olup, ¢alisan ayartmama ve tcretlerin
tespit maddelerini icermektedir. Bu anlagsmada yer alan maddeler ise
asagida verilmistir.

“Isten gtkarmama maddesi: hastaneler, bir is bulma kurumu
aracthigyla calismak tizere mevcut pozisyonundan ayrilan bir
calisani, mevcut isinden ayrildiktan sonra en az 12 ay stireyle
ise almamay1 kabul etmistir. Mahkeme, anlagmanin amaci-
nin rekabeti kisitlamak olmadigini, ancak anestezistlerin di-
ger hastanelerde ¢caligma firsatlarinin 6nemli dlgiide kisitlan-
digimi gormeleri nedeniyle bu etkiye sahip oldugunu makul
bulmustur.

Ucret sabitleme maddesi: hastaneler, calisanlara fazla mesai
ticreti 6denmesi durumunda saat ticretinin %75>ine kadar
azami bir yiizde belirlemeyi kabul etmigstir”.

15 hastanenin anestezi uzmanlarinin isi birakmasini takiben 12 ay bo-
yunca rakiplerce isttihdam edilmeyecegine yonelik yapmig oldugu an-
lagmalar, amag¢ bakimindan ihlal yaratmasinin yaninda anestezi uz-
manlar1 agisindan dogurdugu etkiyle de Hollanda Rekabet Kanunu’na
aykur1 olarak goralmustiir.”

18 Ekim 2017 tarihinde Fransiz rekabet otoritesi (Autorité de la
Concurrence), PVC ve linolyum zemin kaplamalan sektdriinde faaliyet
gosteren bir dizi girkete (Forbo, Gerflor, Tarkett, Midfloor, Topfloor
gruplar) ve sektdriin ticaret birligine (SFEC), antitrdst yasasini ihlal eden
bir kartel uyguladiklar: gerekgesiyle yaptirim uygulamistir. Kartel, icret
tespit anlagmasi gibi ¢cok sayida anlagma ve uyumlu eylemi icermekteydi.
Sirketler ayrica i¢ yonetimleriyle ilgili bir dizi spesifik konuda, yani belirli
misteriler veya rakiplerle ilgili olarak benimsenecek stratejiler, ise alim
politikasi, satig organizasyonu veya yeni triin numuneleri konusunda
da anlagmaya varmuglardir. Bu uygulamalar, Fransa pazarinda faaliyet
gosterenfirmalarinstratejikbelirsizligini azaltmakveyaortadankaldirmak
gibi tek bir rekabete aykir1 amag tagiyan karmasgik ve siirekli bir ihlal tegkil
etmigtir. Ucret tespit anlagmasi, iscilerin kargilikli olmayan bir sekilde
ise alinmasini igeren bir centilmenlik anlagmasi yoluyla tesis edilmistir.
Centilmenlik anlagmasi, uzman ige alim sirketleri ve yetenek avcilar ile
kartelin diger tyelerinin ¢alisanlarini dikkate almama konusunda agik
bir yasag: da iceriyordu. Diger hususlarin yani sira, ¢aligan ayartmama
anlagmasinin, firmalarin ige alim politikasina iligkin stratejik belirsizligin

12

Court of Hertogenbosch (Hertongenbosch Temyiz Mahkemesi), LIN: BM3366 HD 200.056.331 (2010)
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ortadan kaldinnlmasina katkida bulundugu degerlendirilmistir. Autorité
de la Concurrence ayrica, mesleki firsatlarin kaybedilmesi agisindan
calisanlar tzerindeki etkiye de dikkat ¢ekmigtir. Kartel, ulusal rekabet
hukuku ve ABIHA’nin 101. Maddesi tarafindan yasaklanan bir amag ihlali
olarak degerlendirilmistir.”

» 31 Temmuz 2010 tarihinde, Ispanyol rekabet otoritesi, (Comisién
Nacional de Mercados y Competencia), sekiz karayolu nakliye araci
sirketine karg1 bir mahkumiyet karar1 almistir. S6z konusu sirketler,
pazardaki stratejilerinin gesitli yonlerini koordine etmek tizere, yani
maliyetlerin aktarilmasi ve agagi yonde satilan driinlerin/hizmetle-
rin fiyatlarinin giincellenmesi ve yeni caligsanlarin ige alinmasi ile ilgili
olarak temaslarda bulunduklar: uyumlu bir eylem igerisinde faaliyet
gostermekteydi. Kisitlayici uygulama, kartel Gyeleri arasinda, sirket-
lerin birbirlerinin ¢aligsanlarini ise almamay1 kabul ettikleri bir ¢alisan
ayartmama anlagmasini icermekteydi. Bu anlagma uyarinca, kartelin
diger iyelerinden isci almak isteyen sirketler, 6nceden onaylarini al-
mak i¢in ilgili igverenin ydnetim organlariyla dnceden iletisime geg-
mek zorundaydi. Dolayisiyla, calisan ayartmama anlagmas: kartelin
boyutlarindan biri olarak degerlendirilmistir. CNC tarafindan verilen
karara gore, bu caligsan ayartmama anlagmasiiscilerin zarar gérmesine
yol agmuis ve rekabeti ciddi 6l¢tide kisitlamigtir. CNC’ye gore;

“Iscilerin ise alinmas, nakliye sektériinde de sirketler ara-
sindaki rekabetin bir parametresidir, ¢ciinkii isgticii fakto-
i hala bir girdidir. Varilan anlagma, karteldeki sirketler
arasinda isgiicii faktoriiniin elde edilmesindeki rekabeti
azaltma amacina ve etkisine sahiptir. Ote yandan, yu-
karida da belirtildigi iizere, bu anlasmanin séz konusu
girdinin kosullarim iscilerin aleyhine etkileyebilecegi de
unutulmamahdir.”

“Bir rakibin bagka bir firmanin iscilerine talip olma ris-
ki, iscilere daha fazla pazarlik giicii ve piyasada o isciye
olan talebe uygun daha cazip bir iicret talep etme olanagi
verir. Ise almama konusunda mutabik kalinirsa veya riza
olmadan boyle bir durum gerceklesmezse, isciler pazarlik
giictinti kaybeder ve bu da iicretlerini etkiler.”

CNC vermis oldugu kararda belirtilen hususlari géz 6niinde bulundur-
maktadir: (i) isciler, pazarlik giiclerindeki azalmanin Gcretlerinde bir
duistise yol agtigi 6l¢lide zarar gérmustir ve (ii) rekabete verilen zarar,

13 Autorité de la concurrence, Decision 17-D-20 (2017)
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iscilerin igse alinmasinin iggtici piyasasindaki sirketler arasinda bir re-
kabet parametresi olusturmasindan kaynaklanmaktadir. Diger bir¢ok
hususun yani sira, ¢alisan ayartmama anlagmasinin rakip firmalarin
ise alim politikasina iligkin stratejik belirsizligin ortadan kaldirilma-
sina katkida bulundugu degerlendirilmistir. Kartel, ulusal rekabet hu-
kuku ve ABIHA'nin 101. maddesi tarafindan yasaklanan bir amag ihlali
olarak degerlendirilmistir."*

» 2 Mart 2011 tarihinde, yine Ispanyol rekabet kurumu CNC, profesyonel
kuaférler igin kozmetik diriinler iireten sekiz sirket hakkinda kartel uy-
guladiklar: gerekeesiyle rekabeti ihlal ettiklerine karar vermigtir. Kar-
telin, (i) satig ekiplerinin maaglar1 (sabit ve degisken), her bir ¢aligan
icin Ucretler ve giinltik gider stibvansiyonlar1 ve ¢aligan sayist (satis
ekipleri) gibi mevcut ve gelecekteki hassas ve stratejik ticari bilgilerin
degis tokusunu ve (ii) sirketlerin birbirlerinin ¢aliganlarini (satig ekip-
leri) 6nceden izin almadan transfer etmemeyi kabul ettikleri bir ¢ali-
san ayartmama anlagmasini icerdigi tespit edilmistir. Bu nedenle, ¢a-
lisan ayartmama anlagmasi tek bagina bir anlagma olarak degil, daha
genis bir kartel baglaminda degerlendirilmistir.”

» 2014 yilinda Hirvatistan rekabet otoritesi (Agencija za zaStitu trZi§nog
natjecanja veya CCA), leasing sirketlerine ve diger finansman tiirlerine
uzmanlagmisg biligim teknolojileri destegi saglama konusunda faaliyet
gosteren Gemicro sirketine karsi hakim durumun kétiye kullanilma-
st nedeniyle sorusturma agmistir. Siire¢, Gemicro’'nun soézlesmelerin
akdedilmesini, hizmetlerinin kullanicilar: tarafindan ek ytkamlalik-
lerin kabul edilmesi sartina bagladig: yonindeki bir sikayet izerine
baglamistir. CCA, Gemicro ve leasing sirketleri arasindaki sdzlegsmeleri
incelemis ve bu s6zlesmelerin, rakip sirketlerde ¢alisan eski Gemicro
caliganlarinin s6zlesmenin tim 6mri boyunca ise alinmasini engelle-
yen bir madde icerdigi sonucuna varmistir. incelenen ¢aligan ayartma-
ma anlagmasi esas sdzlesmedeki operasyonun yiritilmesiyle dogru-
dan ilgili, gerekli ve makul olarak nitelendirilerek yan sinirlama olarak
kabul edilmigtir. Gemicro, 2015 yilinda bu maddeyi yirurlikteki s6z-
lesmelerden kaldirmay: ve gelecekteki sdzlesmelere dahil etmemeyi
taahhiit etmigtir. CCA, bu taahhiitleri rekabete aykiri etkilerin ortadan
kaldirilmas: ve rekabetin yeniden tesis edilmesi i¢in yeterli gormustir.
Bunun ardindan, CCA sorusturmay1 sona erdirmistir. S6zlesme mad-
desi, hakim durumun kétiiye kullanilmas: baglaminda ulusal rekabet
hukukunun potansiyel bir kisitlamasi olarak degerlendirilmigtir.'®

14 Resolucién (EXPTE. S/0120/08, Transitarios) (31.07.2010)
15 Resolucién (EXPTE. S/0086/08, Peluqueria Profesional) (02.03.2011)
16  CCAvs. KOIOS savjetovanje d.o.o., Zagreb, https:/Jone.oecd.org/document/DAF/COMPE/WD (2019)41/en/pdf, Erisim Tarihi: 28.12.2021
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2016 ve 2017 yillar1 arasinda, Birlegik Krallik (CMA)Y, Fransa (Autorité
dela Concurrence) ve italya’dan (Autorith Garante della Concorrenza e
del Mercato)® ii¢ rekabet otoritesi, modellik sektoriinde modellik ajans-
lar1, meslek birlikleri ve sektor sendikalar: arasinda yapilan tcret tespit
anlagmalarini sorugturmustur. Bu anlagmalar, modellik sektortinde
fiyatlar1 sabitlemek amaciyla sirketler arasinda yapilan anlagmalari/
uygulamalari ve/veya ticari agidan stratejik ve hassas bilgi aligverigini
icermektedir. Genel olarak bu uygulamalar, alt pazarlarda mugterilere
saglanan hizmetlerin asgari fiyatlarinin sabitlenmesini veya fiyat se-
masina yonelik ortak bir yaklagimi icermekteydi. Anlagmalar, az ya da
¢ok dogrudan, model ticretlerinin veya maaglarinin ve ajans ticretlerinin
sabitlenmesini igeriyordu. Ulusal rekabet otoriteleri, bu tiir anlagmala-
rin girketler arasindaki rekabet riskini ortadan kaldirdiginy, ticari stra-
tejilerini koordine etmelerine ve miisterilere uygulanan fiyatin cesitli
bilesenleri tizerinde anlagmalarina olanak tanidigini iddia etmigtir. Mo-
del ajanslar ve dernekler, genellikle modellere yeterli ticret 6denmesini
saglamak amaciyla modelleri savunmak icin hareket ettiklerini iddia
ederek eylemlerini hakli gostermeye ¢aligmiglarsa da bu tir bir gerekge
otoriteler tarafindan kabul edilmemistir. S6z konusu anlagmalar, amacg-
lar1 itibariyle ulusal rekabet yasalarini ve Birlesik Krallik ve italya’daki
davalar bakimindan da ABIHA’nin 101. maddesini ihlal eden rekabete
aykiri anlagmalar olarak simiflandirilmigtur.

22 May1s 2007 tarihinde ABD Adalet Bakanligi, Arizona Eyaleti ile bir-
likte Arizona Hastanesi, Saglik Hizmetleri Dernegi ve AzZHHA Hizmet
Sirketi aleyhine Sherman Yasasinin 1. Blumind ihlal ettikleri gerek-
cesiyle bir dava agmugtir. {lgili tesebbiisler, anlagmaya dahil olan tiim
hastanelerin, ige alim ajanslarindan gegici veya glnlik olarak ige ali-
nan hemgireler tarafindan saglanan ise alim hizmetleri i¢in 6deyecek-
leri tek tip bir fiyat listesi belirlemeyi kabul etmislerdir. 12 Eylil 2007
tarihinde, anlagmada ad1 gegen tesebbiisler tarafindan yerine getiril-
mesi gereken taahhiitler ile sorusturma sonuglanmigtir.*®

9 Aralik 2020 tarihinde, ABD Adalet Bakanligi, Teksas merkezli bir fiz-
yoterapist ve fizyoterapist asistani ige alim firmasinin eski sahibi Neeraj
Jindal, bagka bir ige alim firmas ile birlikte (birlikte “terapist personel
sirketleri” olarak anilacakur), Sherman Yasasi’nin 1. Béliimiinii kendi ba-
sina ihlal ettigi iddiasiyla ticret tespit anlagmas: yaptigini iddia etmistir.

17 Competition and Market Authority (CMA), Case CE/9859-14, “Conduct in the modelling sector” (16.12.2016)

18  Autorité de la Concurrence, « Décision n°®16-D-20 du 29 septembre 2016 relative a des pratiques mises en oeuvre dans le secteur des
prestations réalisées par les agences de mannequins» (29.09.2016)

19 Autorita Garante della Concorrenza e del Mercato, 1789 — « Agenzie di modelle », (11.11.2016)

Vide Case No. CV07-1030-PHX, “United States and the State of Arizona v. Arizona Hospital and Healthcare Association and
AzHHA Service Corporation” (22.05.2007)
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Savciliga gore Neeraj Jindal, fizyoterapistler ve fizyoterapist asistanlar ta-
rafindan saglanan hizmetler i¢in 6denecek fiyatlar hakkinda ticari agidan
stratejik, hassas ve kamuya acik olmayan bilgileri bagka bir rakip sirketle
paylagmus ve her ikisi de bu fiyatlar diigiirmek i¢in anlagmugtir. ise alim
sirketleri, fizyoterapistlerin ve fizyoterapist yardimcilarinin ise alinmasi ve
bu kisilerin evde saglik hizmeti veren kurumlara aracilik etmesi amaciyla
isglici piyasasinda birbirleriyle rekabet etmektedir. Bu profesyoneller, di-
gerlerinin yani sira 6deme fiyati, miisteri bagina tedavi sayisi ve hastalarin
konumu gibi faktorlere dayali olarak aralarinda segim yaparak hizmetleri
icin birkag ise alim girketi tarafindan ige alinabilir. ige alim sirketinin ilgili
calisanlara 6dedigi fiyat ile evde saglik hizmeti veren kuruluglara 6dedigi
fiyat arasindaki fark, sirketin marjini olugturmaktadir.”

Rekabet Kurulu'nun ticret tespit anlagmalar: hakkinda inceledigi ilk karar,
“Dizi Yapimcilar” kararidir™. Bu kararda, bir dizi yapimcisinin televizyon
programinda yaptig: aciklamalara odaklanilmaktadir. Yapilan agiklamada,
dizi oyuncularinin Ucretlerinin, yapimcilarin birbirlerini rakip olarak gor-
mesinden kaynaklanan bir artiga yol a¢tig1 ve bu durumu 6nlemek amaciyla
yapimcilarin ticretleri birbirleriyle damsarak belirledikleri belirtilmistir. Ku-
rul’un degerlendirmesinde, oyuncu tcretlerinin rakipler arasinda belirlen-
mesinin, 4054 sayili Kanun'un 4. maddesi kapsaminda alim fiyatlarinin be-
lirlenmesi anlamina gelecegi ve bu tiir bir anlagmanin rekabeti kisitlayici bir
amag tagtyabilecegi vurgulanmistir. Ancak, somut delillere rastlanmamasi
nedeniyle sorusturma agilmamus, oyuncu Ucretlerinin tespitiyle rekabetin
kisitlanma ihtimali Gizerine taraflara goris bildirilmistir.

Konteyner Soférleri kararn®, iggiicti pazarindaki anlagmalarin rekabet hu-
kuku ihlali olugturabilecegi konusundaki Kurul'un yaklagimini agiklayan en
guncel kararlardan biridir. Bu kararda, konteyner tagimaciligi yapan sirket-
lerin soférlerinin ticretlerini belirleme konusu ele alinmigstir. Kararda, igglic
pazarlarindaki anlagmalarin 4054 sayili Kanun kapsaminda ihlal yaratabi-
lecegi belirtilmis ve ticret tespiti anlagmalarinin fiyat tespiti anlagmalariyla
temel olarak benzer oldugu gértsi detayl bir sekilde incelenmistir. Kurul,
inceledigi belgeler sonucunda tesebbtsler arasinda ticret tespiti anlagmasi
olduguna ve bu anlagmanin amag¢ bakimindan rekabet ihlali olugturduguna
karar vermigtir. Ancak, sorugturma agmak yerine Kurul, taraflara gorts gon-
derme yolunu tercih etmistir. Bu karar, 6zellikle ticret tespiti anlagmalarinin
amag bakimindan ihlal yarattigi konusunu net bir gekilde ortaya koymasi ve
Kurul'un igglicti pazarina yonelik tutumundaki degisikligi aciklamas: baki-
mindan 6nemlidir. Kararda igverenlerin 6zellikle olusturduklart WhatsApp

21
22
23

U.S. District Court for the Eastern District of Texas Sherman Division, No. 4:20-cr-00358 (09.12.2020)
Rekabet Kurulu karar: — 28.07.2005, 05-49/710-195
Rekabet Kurulu karari — 02.01.2020, 20-01/3-2
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gruplarinda iscilerin ticretlerine, caligma kogullarina ve s6zlesmelerine yo-
nelik bilgi paylagimin ticret tespiti anlagmasinin saglanmasina yonelik ey-
lemler olarak degerlendirmistir. Ancak, ¢aliganlara iliskin her tirli bilginin
rekabete duyarh bilgi olmadigim belirtmis, bazi durumlarda yalnizca gali-
san sayilarinin paylagilmasini 4054 sayili Kanun’un 4. maddesi kapsamin-
da degerlendirmemistir.

Kurul, Ozel Okullar kararinda, okullarin birbirleriyle yaptig1 anlasmada
Ogretmen ve caligan transferini kargilikli olarak engellediklerini tespit
etmigtir. Kurul, bu anlagmanin ¢aligan mobilitesini azaltacagini vurgu-
layarak, 4054 sayili Kanun’un 4. maddesine aykiri oldugunu tespit et-
mis ve muafiyetin ilk kosulunun saglanmadigina dikkat ¢ekmistir. Bu
nedenle, belirli hitkiimlerin rekabet ihlali yaratabilecegini belirterek ta-
raflara goriis génderilmesine karar vermistir.**

2. Emek Piyasasinda Rekabet Hukuku Uygulamalarina iligkin
2023 Yil1 Gelismeleri

»

CMA - Televizyon igeriginin Uretimi, Olusturulmasi ve/veya Ya-
yinlanmasinda Freelance Calisan ve istihdam Edilen isgiiciine
iliskin Sorusturma?®

CMA, televizyon igeriginin dretimi, olugturulmasi ve/ veya yayinlanmasi
faaliyetlerinde bulunan British Broadcasting Corporation, Hartswood Fil-
ms Limited, Hat Trick Productions Limited, ITV PLC, Red Planet Pictures
Limited, Sister Pictures Limited ve Tiger Aspect Productions Limited gibi
bir dizi tegebbiisiin, spor icerigi hari¢ olmak tizere, Birlesik Krallik’ta tele-
vizyon igeriginin tretimi, olugturulmasi ve/veya yaymlanmasini destek-
leyen freelance hizmetlerin satin alinmasi ve personel istihdamu ile ilgili
rekabet yasasinin ihlal edildigi siiphesi ile bir sorusturma baglatti. CMA,
Birlesik Krallik’ta spor iceriginin tretimi ve yaymini destekleyen serbest
hizmetlerin satin alinmasi ve personel istihdamu ile ilgili olarak rekabet
hukukunun ihlal edildigine dair siipheleri ise ayrica sorusturmaktadir.

AUTHORITE DE LA CONCURRENCE — Miihendislik, Teknoloji Da-
nismanhig1 ve BT Hizmetleri Sektorlerinden Bazi Sirketlere isgiicii
Piyasalarindaki Rekabete Aykir1 Anlagmalara iligkin Sorusturma
Bildirimi**

Authorite de la Concurrence, mutihendislik, teknoloji danigmanhgi ve bilisim
hizmetleri sektorlerinden sirketleri, birbirlerinin kendi personellerini ise
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almalarini yasaklamay: amaglayan “caligan ayartmama” anlagmalari imza-
ladiklar1 ve uyguladiklari iddiasina yonelik sorusturma bildirimi teblig etti.

»  FTC - Calisanlara Rekabet Yasag: Kisitlamalar: Getiren Sirketlere
Dava A¢ilmas1”

ABD rekabet otoritesi Federal Ticaret Komisyonu (FTC), i sirket ve iki
gercek kisi hakkinda yasal iglem baglatarak binlerce ¢aligana uygula-
diklar1 rekabet etmeme kisitlamalarini kaldirmaya zorlamis olup, bu
dosya FTC’nin rekabet etmeme kisitlamalarini durdurmak icin ilk kez
dava a¢masi yoniinden 6nem arz etmektedir. FTC tarafindan yayinla-
nan sikayetlere gore, sirketlerin ve bireylerin her biri, diisiik ticretli gii-
venlik gorevlilerinden imalat ig¢ilerine ve miihendislere kadar cesitli
pozisyonlardaki calisanlara, sirketlerden ayrildiktan sonra bagka bir
igverenle ig aramalarini veya kabul etmelerini veya rakip bir igletme
isletmelerini engelleyen rekabet etmeme kisitlamalarini kanuna aykiri
bir sekilde uygulamiglardir. FTC’ye gore, rekabet etmeme kisitlama-
lar1 hem iscilere hem de rakip igletmelere zarar vermektedir. $oyle ki;
caliganlar icin rekabet etmeme kisitlamalar: daha disik ticret ve ma-
aglara, daha az sosyal yardima ve daha az elverigli calisma kosullarina
yol agmaktadir. isletmeler agisindan ise bu kisitlamalar rakiplerin pa-
zara girmesini ve iglerini genigletmesini engellemektedir. FTC sikayet-
lerinde, kisitlamalarin FTC Yasast’'nin 5. Bolumi uyarinca haksiz bir
rekabet yontemi olusturdugunu belirtmistir. Her iki durumda da FTC,
sirketlere ilgili caliganlara rekabet etmeme kisitlamalarini uygulamay:
veya uygulamakla tehdit etmeyi durdurma y6niinde bildirim yapmis-
tir. Ayrica girketlerin, etkilenen tim caliganlara artik rekabet etmeme
kisitlamalarina bagh olmadiklarini bildirmeleri gerekmektedir.

» ACM - iggiicii Piyasasindaki ihlallere iliskin Tavsiye Metni®®

Hollanda Tiiketiciler ve Piyasalar Otoritesi (ACM), kilavuz ilkelerde
yaptig: revizyonlarin ardindan igverenlere igglicii piyasasina iligkin
tavsiyelerini acgiklamigtir. ACM, isgiici piyasalarinda ti¢ ana rekabe-
te aykir1 davranig tird oldugunu belirtmekte olup bunlar; (i) ¢alisan
ayartmama anlagmalari, (ii) {icret sabitleme anlagmalari ve (iii) bir ig-
letmenin ¢aliganlara sundugu hitkiim ve kogullara iliskin hassas bilgi-
ler hakkinda bilgi paylagimidir. Bu davraniglarla ilgili olarak igletme-
lere, hukuk danigsmanlarina ve ige alim uzmanlarina ACM tarafindan
asagidaki adimlari izlemeleri tavsiye edilmektedir:

27 FTC-04.10.2023
28  Authority for Consumer & Markets — 09.02.2023
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> Rekabet hukukunun calisan ayartmama ve tcret sabitleme
anlagmalarina nasil uygulandiginin kavranmasi,
> Ucretleri sabitlemek i¢in bir rakiple anlagilmamast,
>  Birbirlerinin ¢aliganlarina ayartmamak veya onlar: ige alma-
mak i¢in bir rakiple anlagilmamas,
> Isletmeler veya calisanlar hakkindaki hassas bilgilerin bir ra-
kiple paylagilmamas,
> Ise alim personeline rekabet hukuku ve bunun ige alim bag-
laminda nasil uygulanacagi konusunda egitimler verilmesine,
>  Saglam i¢ raporlama siireclerinin mevcut oldugundan ve per-
sonelin bunlardan ve bunlari nasil kullanabileceklerinden ha-
berdar oldugundan emin olunmasi.
ACM, son olarak rekabete aykir1 her tiirlt davranigin kendilerine bildi-
rilmesi gerektigini ifade etmistir.

DOJ — Saglik Personeli Yoneticisine iddianame®

ABD Adalet Bakanligi DOJ, bir saglik personeli yoneticisinin Sherman
Yasasini ihlal ederek hemsirelerin maaglarini sabitlemek icin anlagma-
lar yaptig1 yoéniinde bir iddianame diizenledigini duyurmustur. iddia-
nameye gore; bir caliganin (Lopez) ev saglik hizmetleri saglayan ti¢ farkls
sirkette yonetici pozisyonunda bulundugu ve Lopez’in, her bir sirketin
hemsire ve diger saglik personellerinin igse alinma, muhafaza ve atanma
islemlerini yonettigi ileri stirtilmektedir. Lopez ve ad1 agiklanmayan di-
ger rekabeti sinirlayici anlagma taraflari, hemsire hizmetleriigin rekabe-
ti sinirlamay veya ortadan kaldirmak ve maaslarin sabitlenmesi ama-
ciyla toplantilarda ve iletisimlerde bulunmakla su¢lanmaktadir.

CMA - Spor Yayincihiginda Bagh Calisanlar ve Serbest Meslek Sa-
hipleri Hakkinda Sorusturma Baslatilmas1®*°

CMA tarafindan, Birlegik Krallik’ta spor yayinciiginda serbest hizmetlerin
satin alinmasi ve personel istthdamu ile ilgili olarak rekabet kanunun ihlal
edildigine iliskin sorusturma baglatimistir. CMA, 12 Temmuz 2022 tarihinde,
spor igeriginin iretimi ve yaymlanmasi alaminda faaliyet gosteren British Bro-
adcasting Corporation, BT Group PLC, IMG Media Limited (Premier League
Productions dahil), ITV PLC, Sky UK Limited, Sunset & Vine Productions Li-
mited’e kargi rekabet yasasinin ihlal edildigi stiphesiyle bir sorugturma baglat-
mustir. Sorugturma, bu tegebbtislerin Birlesik Krallik’ta spor ieriginin tiretimi
ve yaymuini destekleyen serbest calisan saglayicilardan hizmet satin alma ve
personel istthdam etme faaliyetlerine iligkindir. Gelinen agamada CMA, reka-

29  ABD Adalet Bakanhgi —16.03.2023
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bet kanununun ihlal edildigine dair makul stiphelerin oldugu goriisiindedir.
Ancak, CMA hentiz konuya iligkin nihai karara varmamgtr.

DOJ - Activision Blizzard’a iligkin Uzlagsma Karar1 Verilmesi®!

ABD Adalet Bakanligi (DoJ), Overwatch ve Call of Duty profesyonel e-spor
liglerindeki oyuncular i¢in rekabeti sinirlayan kurallar koydugu ve Sherman
Yasasin ihlal ederek bu liglerdeki e-spor oyuncularinin tcretlerini baski-
ladig1 gerekgesiyle Activision Blizzard Inc. hakkinda bir rekabet hukuku
davasi agmigtir. DoJ tarafindan, tiim is¢iler gibi profesyonel e-spor oyun-
cularmin da hizmetleri i¢in rekabetten faydalanmayi hak ettiklerini ancak
Activision'mn davraniginin bunu engelledigi belirtilmistir. ABD Columbia
Bolge Mahkemesi'nde agilan davada iddialar, Activision’mn sahibi oldugu
iki e-spor liginde, Activision ve her bir ligdeki bagimsiz takimlar “Rekabet-
¢i Denge Vergisi” ad1 verilen bir vergi uyguladig: ve bu vergi ile bir takimin
oyuncu Ucretinin Activision tarafindan belirlenen bir egigi agmasi halinde
Overwatch ve Call of Duty Liglerindeki takimlan cezalandirmak tizere ya-
pilandirnldig: yoniinde olmustur. Bununla birlikte Do], rekabet endiselerini
gidermekicin bir uzlasma karar1 sunmusgtur. Mahkeme tarafindan onaylan-
mast halinde, 6nerilen uzlagma karar1 Activision’m profesyonel e-spor ligle-
rinden herhangi birinde oyuncu ticretlerini dogrudan veya dolayl olarak s1-
nirlayacak veya oyunculari igin belirli bir ticret miktarin agtig1 icin herhangi
bir takimu vergilendirecek, para cezasina ¢arptirilacak veya bagka bir sekilde
cezalandiracak herhangi bir kural koymasini engellemis olacaktur.
REKABET KURUMU - Teknoloji Sirketleri Karar1®

Kurul, igglicii piyasasinda belirli tegebbusler arasinda calisanlarin
birbirlerine transfer edilmemesini iceren centilmenlik anlagmalarina
yonelik olarak Kanun’un 4. maddesinin ihlal edilip edilmedigini edil-
mediginin tespiti amaciyla bazi tesebbiisler hakkinda yuritilen so-
rusturmay1 tamamlamistir. Gerekgelisi karari hentiz yayinlanmamais
olan bu dosyada Kurul, sorusturma kapsaminda bulunan 11 tesebbiis
bakimindan uzlagma ile sorusturma siirecini sonlandirmis, toplamda
16 tesebbiis hakkinda da rekabete aykir: ¢calisan ayartmama anlagma-
larina taraf olmak suretiyle Kanun’un 4. maddesini ihlal ettikleri ne-
deniyle idari para cezasi verilmesine karar verilmigtir.

REKABET KURUMU - Bilgi Teknolojileri ve Bilisim Sirketleri Karar1*

Kurul, bilgi teknolojileri ve bilisim pazarinda faaliyet gosteren te-
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sebbiisler hakkinda isgiicii piyasasinda centilmenlik anlagmalar: ya-
pilmas: suretiyle Kanun’un 4. maddesinin ihlal edilip edilmediginin
tespiti amaciyla yiritilen sorusturmay: tamamlamistir. Sorusturma
neticesinde 8 tesebbtisiin rekabete aykir: anlagmalara taraf olmak su-
retiyle Kanun'un 4. maddesini ihlal ettikleri kanaatine varilmig ve bu
tesebbuslere idari para cezasi verilmesine karar verilmigtir.

REKABET KURUMU - Ozel Hastaneler Karar1**

Kurul, ¢aliganlarin birbirlerine transfer edilmesini engelleyen centil-
menlik anlagmalarina yonelik olarak Kanun'un 4. maddesinin ihlal
edilip edilmediginin tespiti amaciyla Samsun ve Bursa illerindeki baz:
hastaneler hakkinda yurttiilen sorusturmay: tamamlamigtir.

Sorusturma neticesinde Samsun ve Bursa illerinde toplam 16 hastane
hakkinda ig glicii piyasalarindaki rekabeti sinirlamak suretiyle 4054 sa-
yili Kanun’un 4. maddesini ihlal ettikleri gerekgesiyle idari para cezasi
verilmesine karar verilmistir.

Gerekeeli karar1 yayinlanan dosyada, tesebbuslerin birbirlerinin ¢ali-
sanlarim transfer etmemeye yonelik centilmenlik anlagmalar1 yaptik-
larini ve tesebbiis temsilcileri arasinda gerceklesen toplantilarda ca-
liganlarin maag skalalarinin da gérisildigint ortaya konulmustur.
Tesebbiis temsilcileri arasindaki toplantilarda, ticret ve ige alim streg-
lerinde ¢aliganlara iligkin bilgi degisimi gindem maddeleri arasinda yer
almigtir. Her 6zel saglik kurulusunun kendi i¢inde belirlemesi gereken
calisan zam oranlariin tegebbiisler arasinda ortaklasa belirlenmesinin,
Kanun'un 4. maddesi kapsamina ihlal tegkil ettigi belirtilmisgtir.

Boylelikle bu kararla ilk defa, i giicti pazarlarina ydnelik rekabet hu-
kuku uygulamasinin temel kismini olusturan ¢aliganlarin maaglarini,
sabitlemeye ve/veya ¢aligan ayartmamaya y6nelik olarak yapilan an-
lagmalarin pazarin alim tarafinda kurulan kartellerden farkli olmadig:
vurgulanmig ve Karar’a konu ig giicii piyasasinda rakipler arasindaki
rekabeti kisitlayici eylemler kartel olarak degerlendirilmistir.

Kararda, ¢aligsan transferinin engellenmesi ve ¢aliganlarin maag skalalari-
nin tespit edilmesi, i glici piyasalarina yonelik tek bir ihlal olarak ele ali-
narak idari para cezasi uygulanmigtir. Ayrica, rekabet ihlali niteligindeki
konugmalarin gergeklestigi bir toplantiya katilan veya WhatsApp grubu-
na liye olan tegebbiis temsilcilerinin tamaminin ihlalin tarafi olarak kabul
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edilecegi belirtilmis, ancak ilgili temsilcinin muhalif kaldigini agikga ifade
edip ispat etmesi durumunda sorumluluktan kurtulabilecegi yoniindeki
Kurul'un yerlesik ictihads, igbu Karar’da bir kez daha vurgulanmistur.
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E> USUL VE MEVZUAT

Bu bolimde 2023 yilinda rekabet hukuku alaninda gerceklesen mevzuat de-
gisiklikleri ve 6nem arz ettigi distiniilen Rekabet Kurulu (“Kurul”) kararlar
incelenecektir.

1. 2023 Yih igerisinde Yiiriirliige Giren Diizenlemeler

1.1. Kartellerin Ortaya Cikarilmasina Amaciyla Aktif igbirligi Yapilma-
sina Dair Yeni Yonetmelik (Pigsmanlik Yonetmeligi)

2023 yilinda rekabet hukuku alaninda Tirkiye’'de gerceklesen bir gelisme, Re-
kabet Kurumu tarafindan yayimlanan Kartellerin Ortaya Cikarilmasi Amaciyla
Aktif isbirligi Yapilmasina iligkin Yeni Yonetmelik’tir (“Yeni Yonetmelik”). Yeni
Yonetmelik, 16.12.2023 tarihinde 32401 sayili Resmi Gazete’de yayimlanarak
yurtrlige girmistir. Boylece, 14 yili askin stiredir ytrtrlikte olan ayni isimli
eski Yonetmelik yirirlikten kalkmig ve burada yer alan diizenlemeler gézden
gecirilerek giincellenmistir. Yeni Yonetmelik ile yapilan bu glincellemelerle,
rekabeti sinirlayict anlagmalarin ortaya ¢ikarilmas: igin aktif igbirligi yapan
tesebbislere ve ilgili yoneticilere uygulanacak para cezalari, ceza indirimleri
ve igbirligi stiregleri gibi konulari kolaylastiric: birtakim yenilikler getirilmistir.

Bu kapsamda, Yeni Yonetmelik ile getirilen yeniliklerden ilki, eklenen yeni ta-
nimlar olmusgtur. Buna gore, Yeni Yonetmelik kapsaminda bagvuru sahibi, kartel
kolaylastiricisi ve kartel tarafi olmak tizere ti¢ grup tanimlanarak bu Yonetme-
lik’te belirtilen kosullar1 yerine getiren ilk bagvuru sahibine para cezas: verilme-
yecegi, bu maddeden yararlanamayan basvuru sahiplerine verilecek para ceza-
larimin ise indirilecegi diizenlenmigtir. Bu diizenleme ile kartel tarafi ve kartel
kolaylagtiricisi ayr1 ayr1 tanimlanmaig ve bunlarin pazarin ayni seviyesinde bulu-
nup bulunmamalarina gore ayrigtiklar: ifade edilmistir. Béylece, Yeni Yonetme-
lik ile eskiden farkli olarak kartelin asil tarafi olan tesebbiislerin yani sira, taraf
olarak nitelendirilemeyen, pazarin farkli seviyesinde bulunan ancak kartele kat-
kida bulunmus olan tesebbiis ve tesebbiis birliklerinin de pismanlik miiessesin-

1 Rekabet Kurumu, 16.12.2023

NAZALI Tax & Legal



den yararlanabilmesi saglanmigtir. Bu ayrimin, 6zellikle iki tarafin da yer aldig:
topla-dagit kartelleri bakimindan yararl olabilecegi dustiniilmektedir. Nitekim,
eski Yonetmelik’te yer alan ve olduk¢a muglak ve genis bir anlama sahip olan
“tesebbiis” taniminin bu sekilde daraltilmasi, kartelde yer alan tegebbtslerin so-
rumluluklarinin tam olarak saptanabilmesi bakimindan 6nem arz etmektedir.

Yeni Yonetmelik ile getirilen bir bagka degisiklik ise, siireler bakimindan ol-
mustur. Buna gore, aktif igbirligi bagvurusunun, sorusturma raporunun teb-
liginden 6nce olmak tizere, sorusturma bildiriminin tebligini takip eden ti¢ ay
i¢inde yapilmas: 6ngorilmistir. Bu siire sinirinin, sorusturma siireglerinde
aksakliklar1 6nlemeyi amacladigi distinilmektedir.

Ek olarak Yeni Yonetmelik, para cezalarindaki indirimlerle ilgili olarak alt ve Gst s1-
nirlara da degisiklik getirmistir. Buna gore, alt sinirlar genel olarak distrilmiis,
Ust sinirlar ise artirlmigtir. Bunun yaninda yeni indirim oranlari ytizdelik dilimler-
le ifade edilmisgtir. Alt sinirlarin distrilmesine iligkin degisiklik, tesebbtsleri tes-
vik etmek ac¢isindan olumsuz bir gelisme olarak degerlendirilse de, bunun yaninda
Ust sinirlarin yikseltilmis olmasi bu durumu dengeler nitelikte goriilmektedir.

Usule iligkin getirilen bir yenilik olarak, Yeni Yonetmelik'te igbirligi bagvurusunun gart-
lan arasinda sunulan bilgi ve belgelerin “katma deger yaratan belge” olmas: gerekliligi
ceza indirimi veya cezasizlik i¢in 6nkosul olarak belirtilmistir. Bu belgeler, “karteli ispat
etme imkaninm gliclendirecek bilgileri ve belgeler” olarak tamimlanmugtr.

Son olarak Yeni Yonetmelik ile, sorusturma acisindan gerekli olmasi halinde
mevcut ve eski yonetici ile ¢alisanlarin bilgilerine bagvurulmasina olanak ta-
ninmistir. Bu kapsamda, bagvuru sahibinin, bu konuda gereken azami gayret
ve 0zeni gostermesinin beklendigi diizenlenmistir. Rekabet hukuku baglamin-
da tegebbiis/tesebbiis birliklerinin, kartel olusumlari da dahil olmak tzere,
mevcut ¢aliganlarinin yaninda eski ¢aliganlarinin fiillerinden de sorumlu tu-
tuldugu g6z 6ntine alindiginda bu diizenleme rekabet hukuku ilkeleriyle 6rtiis-
mektedir. Ote yandan, “azami gayret” kavrami, anlam ve ispat agisindan belir-
sizlik yaratabilecek nitelikte goriilmektedir. Bunun yaninda, bagvuru sahibinin
sonradan ek bir bilgi/belgeye ulagmasi halinde bunu ikinci yazili savunma st-
resinin bitiminden dnce sunma yikimlalaga getirilmistir. Bu kapsamda Yeni
Yonetmelik ile usul bakimindan bagvuru sahibine getirilen ytiktmlaliklerin
kapsaminin genisletildigi tespit edilmektedir.

1.2. Kigisel Verileri Koruma Kurumu ile imzalanan is Birligi ve Bilgi
Paylasimi Protokolii®

Rekabet Kurumu, biyiik veri teknolojileri ile kigisel verilerin iglenmesi konu-
sundaki endigelere yonelik olarak ortaya ¢ikan ve hem kisisel verilerin gizliligi

2 Rekabet Kurumu, 26.10.2023
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hem de rekabetin korunmasi konularinda endise yaratabilen stratejilerin gelis-
tirilmesini engellemek amaciyla, Kisisel Verileri Koruma Kurumu ile “Is Birligi
ve Bilgi Paylagimi Protokolii’nii imzalamistir. Buna gore, s6z konusu Protokol
ile her iki otorite tarafindan;

»  Her iki otoritenin de gorev alanina giren, gelismekte olan ve hizli mu-
dahale edilmesi gereken alanlarda ortak ¢aligmalar yiritilmesi,

»  Ozellikle dijital pazarlarda kullanici farkindaligini artirarak kisisel veri
ve rekabet korumasina yonelik mesajlar iceren raporlar yayimlanmas,

»  Ortak sunumlar ve tartigsma programlari diizenlenerek egitim ve bilgi
paylasiminin tesvik edilmesi,

»  Uzmanlik bilgi ve deneyimlerinin paylasildig: egitimler diizenlenmesi,

»  Ulusal ve uluslararas: etkinliklerin karsilikli olarak desteklenerek bu
etkinliklerdeki ortak konularin istigare edilmesi gibi aktif igbirligi sag-
lanmasi1 amacina yonelik ¢alismalar yapilmasi

ongorulmugtir. Boylece, soz konusu Protokolile, sektorde etkin rekabetin tesis
edilmesi ve tiketicilerin kigisel verileri tizerindeki kontroliniin gliclendirilme-
si hedeflenmistir.

1.3. Dislayic1 Kétiiye Kullanmalara iligkin Kilavuzun Duyurulmas ve
Uygulama Onceliklerine iligkin Kilavuz Degisikligi’®

Avrupa Komisyonu, daha 6nce dislayici davraniglar ile hikim durumun kéttye
kullanilmas: hakkinda Kilavuz’un kabul edilmesine iligkin kamuoyu goriisle-
rinin toplanmasi amaciyla yayimlamis oldugu “Goériig Duyurusu”na paralel
olarak, Mart 2023 itibariyle dislayici kétiiye kullanimlara yonelik uygulama
onceliklerine iligkin 2008 tarihli Kilavuz’unu giincelleyen bir Teblig (ve Ek)
yayimlanmistir. 27 Mart 2023 tarihinde aciklanan paket, 2008 yilindan bu
yana hakim durumun kétiiye kullanilmasi hitkiimleri (ABIHA Madde 102) kap-
saminda atilan ilk 6nemli politika adim1 olmugtur. ABIHA Madde 102’nin, AB
rekabet hukukunda uygulama esaslarini belirleyen Kilavuz’u bulunmayan az
sayidaki alandan biri oldugu ifade edilmigtir.

Komisyon, 2008’den bu yana AB mahkemelerinin diglayici kottye kullanim
cercevesinde verdigi 32 kararin ve ayrica Uye Devletlerin rekabet otoritelerinin
kararlarinin, ABIHA Madde 102’nin etki temelli uygulanmasi lehine ictihat ge-
listirdigine deginmistir. Ayrica, diger rekabet hukuku alanlarindan farkli olarak,
Komisyon’un ABIHA Madde 102’nin uygulanmasina iligkin bir kilavuzunun bu-
lunmadi81; Komisyon’un sadece 2008 yilinda diglayici kotiye kullanimlar ala-
nindaki uygulama onceliklerine iligkin bir kilavuz yayimladigi, bunun da bir hu-
kuki beyan niteligi tagimadigi, hikim durumun kétiye kullanilmas: kavramina
iligkin bir yorumda bulunmadig: ve sadece Komisyon’un 6ncelikli olarak takip
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etmeyi planladig: vakalarin se¢imine iligkin kriterleri ortaya koydugu belirtil-
mistir. Yeni Kilavuz'un amacinin, Komisyon’un yaklagiminin temelini olugturan
ilkeler konusunda seffaflig: artirmak ve Komisyon'un i¢tihadinda zaman iginde
meydana gelen gelismeleri yansitmak oldugu ifade edilmistir.

Sonug olarak Komisyon, 27 Mart 2023 tarihinde, ABIHA Madde 102’nin diglay:-
cidavraniglara uygulanabilirligine iligkin Kilavuz’'u gelistirmek tizere, dort haf-
ta boyunca ilgili tim taraflarin gorislerine acik olacak bir Goriis Duyurusu ya-
yimlamigtir. 2025 yilinda kabul edilmesi hedefiyle, 2024 yilinin ortasina kadar
Kilavuz ilkelerin taslaginin kamuoyunun goériisiine sunulmasi planlanmakta-
dir. Nihai Kilavuz kabul edilene kadar Komisyon, dislayici davraniglara iligkin
sikayetlerin 6ncelikli olarak takip edilip edilmeyeceginin belirlenmesine yone-
lik yaklagimini netlestirmek amaciyla 2008 tarihli Kilavuz'un bazi blimlerini
revize eden bir Teblig kabul etmistir.

S6z konusu degisiklikler, ABIHA Madde 102’ye iliskin AB mahkemeleri i¢tiha-
dindaki 6nemli gelismeleri yansitirken, piyasa egilimlerini de dikkate almigtur.
Degisiklik ile, kotiiye kullanim niteligindeki diglayici davranislarla ilgili, iyi y6-
netim (“good administration”) ilkesine uygun olarak Komisyon’un uygulama
onceliklerine 151k tutan degerlere iligkin aciklig: artirmak amaglanmaktadir.

Degisiklik hakkindaki Teblig, paydaslara Komisyon'un oncelik belirleme kri-
terleri konusunda daha fazla geffaflik saglamak amaciyla uygulama 6ncelikle-
rine iligkin Rehber’i agagidaki degerlendirmeler cercevesinde revize etmigtir:*

»  ‘Rekabeti kisitlama’ kavraminin, yalmzca hakim durumdaki tegebbiisiin
davraniginin rekabetin tamamen ortadan kalkmasina veya marjinallesme-
sine yol acabilecegi durumlar1 degil, ayn1 zamanda rekabetin zayiflamasiyla
sonuglanabilecek ve béylece piyasanin rekabetgi yapisint hakim durumdaki
tesebbiistin lehine ve tiiketicilerin aleyhine bozabilecek durumlan da ifade
ettigini acikliga kavusturmanin yerinde olacagi degerlendirilmektedir.

»  Hakim durumdaki bir tesebbiisiin fiyat temelli diglayici davraniglarina
iligkin olarak, sadece maliyet yapilar1 bakimindan hikim durumdaki
tesebbis kadar etkin olan rakiplerin pazardan ¢ikmasina veya marji-
nallesmesine yol acabilecek davraniglarin 6ncelikli olarak takip edil-
mesinin uygun olmadig: degerlendirilmektedir.

»  Sozlesme yapmanin agik¢a reddedildigi durumlari, hikim tesebbiisiin
erigimi adil olmayan kogullara tabi kildig1 durumlardan (“s6zlegme yap-
manin dolayl olarak reddedilmesi”) ayirmak 6nemlidir. S6zlesme yap-
manin dolayl olarak reddedildigi durumlarda, sadece vazgecilmez bir
girdinin saglanmasi veya temel bir imkana erigim ile ilgili vakalarin 6n-
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celikli olarak takip edilmesinin uygun olmadig: degerlendirilmektedir.

»  Fiyat/marj sikistirmasi vakalarinin sadece alt piyasada etkin bir ge-
kilde rekabet edebilmek icin objektif olarak gerekli olan bir tirtin veya
hizmeti icermesi halinde 6ncelikli olarak incelenmesi uygun olmadig:
degerlendirilmektedir.

1.4. Avrupa Birligi Birlesme Tiiziigii Kapsaminda Yogunlagmalarin in-
celenmesine Yonelik Prosediirlerin Kolaylastirilmasina iliskin Paket®

Avrupa Komisyonu, Nisan 2023 itibariyle, AB Birlesme Tuzigu kapsaminda
Komisyon’un sorunsuz birlesmeleri (“basitlestirilmis davalar”) inceleme siire-
cini daha da basitlegtirecek ve kapsamini genisletecek bir paketi kabul etmis-
tir. Buna gore, ilgili paket sunlari icermektedir: (i) revize edilmis Birlesme Uy-
gulama Tuzugu (‘Uygulama Tuzugw’), (ii) Kolaylastirilmis Prosedre iligkin bir
Bildirim (‘Bildirim’) ve (iii) belgelerin iletilmesine iligkin bir Teblig (‘Teblig’).

Yeni paket, Komisyon’un AB’nin Uzun Vadeli Rekabet Edebilirligine iligkin
Tebliginde duyurdugu raporlama gerekliliklerinin %25 oraninda azaltilmas:
hedefine ulagilmasina katkida bulunmaktadir. Komisyon’un sorunsuz birleg-
melere iligkin inceleme siirecini (‘basitlestirilmis davalar’) basitlestirmeyi ve
kapsamini genisletmeyi amaglamaktadir. Ayrica tim durumlarda iglemlerin
bildirilmesi i¢in gereken bilgi miktarini azaltmay: ve belgelerin iletimini opti-
mize etmeyi amaglamaktadir.

Onceki kurallarda yapilan temel degisiklikler hem basitlestirilmis hem de nor-
mal birlesme inceleme prosediiriini kolaylagtirmay: amaglamaktadir.:

Yeni kurallar, 6ncelikle hangi vakalarin kolaylastirilmig prosedir kapsaminda
ele alinabilecegi hususlarinin genigletilmesi ve/veya netlestirilmesini amac-
lamaktadir. Buna gore, basitlestirilmis usulden yararlanabilecek iki yeni vaka
kategorisi tanimlanmigtir. Bunlar, tim makul pazar tanimlari altinda; (i) birle-
sen taraflarin ayr1 ayr1 veya birlikte Ust pazar paymnin %30’un altinda oldugu ve
birlesik satin alma paylarinin %30’un altinda oldugu; ve (ii) birlegen taraflarin
ayr1 ayr1 veya birlikte yukar1 ve agag1 yonlt pazar paylarinin %50’nin altinda
oldugu, pazar yogunlagma endeksinin (‘HHI delta’) 150’nin altinda olmasi ve
en kiigik pazar payina sahip sirketin yukar1 ve agag1 yonli pazarlarda ayni ol-
dugu durumlardir. Komisyon, anilan prosediriin uygulanabilmesi i¢in ilgili
birlesmenin varsayilan kategorilerden herhangi birine girmiyor olmasi halin-
de takdir yetkisine sahiptir. Bildirim 6zellikle agsagidaki esneklik maddelerini
icermektedir:

e Birlegen taraflarin toplam pazar paylarinin %20-25 oldugu yatay ¢a-
kigmalar,
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e Birlesen taraflarin ayr1 ayr1 veya birlesik yukar: ve agag1 yonla pazar
paylarinin %30-35 oldugu dikey iligkiler;

e  Birlegen taraflarin ayri ayri veya birlesik pazar paylarinin bir pazarda %50’yi
ve dikey olarak iligkili diger pazarda %10’u agsmadig dikey iligkiler; ve

e Avrupa Ekonomik Alani’'nda (“AEA”) 100 milyon Avro ile 150 milyon
Avro arasinda ciro ve varliga sahip ortak girigimler.

e Bildirim ayrica, Komisyon'un normal inceleme prosediirii kapsaminda
teknik olarak kolaylastirilmig inceleme igin uygun olan bir vakay: sorus-
turabilecegi durumlarin daha net ve ayrintili bir listesini sunmaktadur.

Yeni diizenleme ayrica kolaylagtirilmig davalar icin yeni bir bildirim formu
(“kutucugu isaretle” Kisa Form CO) getirmektedir. Bu form, temel olarak
coktan se¢meli sorular ve tablolar ile davalarin hem yargisal hem de mad-
di degerlendirmesine iligkin kolaylastirilmis sorular icermektedir. Bildirim
ayni zamanda “stiper basitlegtirilmis” muameleden faydalanabilecek dava
kategorilerini de tanimlamaktadir; bu sayede taraflar, Komisyon ile 6nceden
iletisime gegmeden dogrudan bildirimde bulunmaya davet edilmektedir.

Uygulama Yonetmeligi, yeni diizenleme kapsaminda yer almayan vakalar i¢in
de bildirim formundaki (Form CO) bilgi gerekliliklerini azaltmakta ve netleg-
tirmektedir. Artik feragat olasiliklar: hakkinda daha net bilgiler icermekte, et-
kilenen piyasalara iligkin bilgi tablolar1 getirmekte ve belirli bilgi gereklilikleri-
ni ortadan kaldirmaktadir. Tim bunlara ek olarak, elektronik tebligat yoluyla
dogrudan Komisyona’a bildirimde bulunulabilecegi de dizenlenmistir.

Tum bu degisikliklerin 1 Eylil 2023 tarihinden itibaren gegerli olmasinin
yaninda genel olarak bildirim 6ncesi temaslar1 kolaylastirarak bu goériis-
meler icin gereken sireyi daha da azaltmasi beklenmektedir. Ana degi-
sikliklere iligkin daha ayrintili bilgiye Komisyon'un agiklayici notundan
ulagilabilmektedir.

1.5. Motorlu Ara¢ Blok Muafiyet Tiiziigiiniin Siiresinin Uzatilmasi ve
Ek Kilavuzlarin Giincellenmesi®

Avrupa Komisyonu tarafindan 2023 yilinda getirilen bir diger 6nemli degisik-
lik, Motorlu Ara¢ Blok Muafiyet Tiizigi' niin (MVBER) siiresini bes yil daha
uzatilarak, MVBER’in 31 May1s 2028 tarihine kadar gegerli olacaginin duyu-
rulmasi ve otomotiv sektériine yénelik Tamamlayic Kilavuz ilkeler’in, sirket-
lerin dikey anlagmalarinin Avrupa Birligi rekabet kurallarina uygunlugunu
degerlendirmelerine yardimci olmak tzere revize edilmesidir. Bu giincellenen
kilavuzlar ayni zamanda garajlar gibi satig sonrasi operatorlere, ara¢ bakim ve

6 Avrupa Komisyonu, 17.05.2023

NAZALI Tax & Legal



onarimi igin gereken ve arag tarafindan uretilen verilere erigim hakkini da ga-
ranti altina almaktadr.

Komisyonun diizenlemeyi uzatma karari, arag dijitallesmesi, elektrifikasyon
ve yeni hareketlilik trendleri gibi potansiyel pazar degisikliklerine zamaninda
tepki verilebilmesini amacglamaktadir. Bu kapsamda Ek Kilavuzlarda agagidaki
gincellemelerde bulunulmustur:

»  Arag sensoOrleri tarafindan dretilen verilerin, bakim ve onarim
hizmetleri saglamak i¢in hayati 6neme sahip olabilecegi vurgu-
lanmigtir. Buna gére, Avrupa Birligi’nin igleyisi Hakkinda Antlas-
ma’nin (TFEU) 101. maddesi uyarinca yetkili ve bagimsiz tamirci-
lerin bu verilere esit erigimi olmalidir. Bakim ve onarim hizmetleri
icin gerekli teknik bilgilerin, ara¢ tarafindan tretilen verileri de
kapsayacak sekilde paylagimiyla ilgili mevcut prensipler agik¢a
belirtilmigtir.

»  Arag tedarikgilerinin, potansiyel siber gtivenlik endigeleri nede-
niyle arag tarafindan tretilen veriler dahil olmak tzere girigleri tu-
tup tutmama konusunda orantililik ilkesini uygulamasi gerektigi
belirtilmigtir.

»  Arag tarafindan tretilen veriler gibi 6nemli bir girisi, tedarik¢inin ba-
gimsiz operatorlere tek tarafl olarak erigimi engellemesi durumunda
TFEU’nun 102. maddesinin uygulanabilecegi vurgulanmigtur.

1.6. Yeni Yatay Grup Muafiyeti Tebligi ve Yatay Kilavuz Degisikligi’

Avrupa Komisyonu son olarak, Haziran 2023 itibariyle, Arastirma ve Gelistir-
me (Ar-Ge) ve Uzmanlagma anlagmalarina (HBER) iligkin revize edilmig Yatay
Grup Muafiyet Tebligi ile Yatay Kilavuz'u kabul etmigtir. ilgili Teblig ve Kila-
vuz ile, igletmelerin yatay igbirligi anlagmalarinin AB rekabet kurallarina uy-
gunlugunu degerlendirmelerine yardimci olmak tizere daha agik ve gtincel bir
rehberlik saglanmas: amaglanmistir. Buna gore, revize edilmis yeni kurallar ile
getirilen degisiklikler sunlardur;

» Uzmanlagma Grup Muafiyeti Tizigd’'niin kapsamy, ikiden daha fazla
tarafca akdedilmig daha fazla tiretim anlagmasi tiirtini kapsayacak se-
kilde genisletilmis ve bu konuya iligkin rehberlik saglanmaigtur.

»  Ar-Ge Grup Muafiyeti Tizigi’'nin uygulanmasi kapsaminda pazar
paylarinin hesaplanmasina iligkin aciklik ve esneklik artirilmis ve
bu konuya iligkin rehberlik saglanmigtir. Buna goére, pazar payinin
hesaplanmasinin miimkiin olmadig: durumlarda Komisyon ve ulusal
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rekabet otoritelerine grup muafiyetinden yararlanma hakkini geri
cekme yetkisi verilmisgtir.

Yatay Kilavuz’un girig bolimu giincel ictihatlara gore glincellenmis,
devaminda ortak girisimler ve ana sirketleri arasindaki anlagmalara
ABIHA Madde 101'in uygulanmasina iligkin yeni bir rehberlik getiril-
migtir.

Mobil Telekomunikasyon Altyapi Paylagim Anlagmalarina iligkin ola-
rak, bu anlagmalarin degerlendirilmesine yonelik faktorleri ortaya
koyan ve sirketlerin rekabet kurallarini ihlal risklerini azaltmalari i¢in
uyulmasi gereken asgari kogullari iceren bir listenin de oldugu yeni bir
bolim yayimlanmigtur.

Satin Alma Anlagmalarina iligkin Kilavuz’un “ilkeler” baglikli bélimii
son donemdeki uygulamalar: yansitacak sekilde genisletilmigtir. Bu
bolim ile, ortak satin alma ile alic1 kartelleri arasindaki ayrim aciklan-
mig ve ortak satin almanin alicilarin satin alma kosullarini ortaklaga
miizakere etmenin yani sira her bir alicinin alimlarini bagimsiz olarak
gerceklestirdigi dizenlemeleri de kapsadig1 dizenlenmistir.

Ticarilegtirme Anlagmalarina iligkin Kilavuz'un “ilkeler” baglikli bolii-
mi ihale konsorsiyumlarina iligkin yeni bir bolim yaratacak ve ihale-
ye fesat karigtirma ayrimina iligkin bir rehberlik icerecek sekilde ge-
nigletilmistir.

Bilgi Degisimine iligkin Kilavuz’un “ilkeler” baglikli bélimii, (i) ticari
acidan hassas bilgi kavramyi; (ii) nesnel olarak rekabetin kisitlanmasi
anlamina gelebilecek bilgi aligverisi tiirleri; (iii) veri havuzlarinin po-
tansiyel rekabet yanlis1 etkileri; (iv) hub-and-spoke diizenlemeleri de
dahil olmak tzere dolayh bilgi aligverisi bicimleri; (v) kamuya yapi-
lan duyurular yoluyla rekabete aykiri sinyal verme; ve (vi) sirketlerin
ihlallerden ka¢inmak icin alabilecegi tedbirler konularinda rehberlik
saglayacak sekilde genigletilmigtir.

Standardizasyon Anlagmalarina iligkin Kilavuz'un “ilkeler” baglikli
bolimi revize edilerek (i) bir standardizasyon anlagmasinin tarafla-
rinca azami kiimulatif royalti oraninin aciklanmasinin rekabete aykiri
olmadigi ve (ii) katilimcilarin ilgili fikri milkiyet haklarini agiklamala-
11 gerektigi seklinde ytktamlulikler getirilmistir.

Yatay Kilavuz’a stirdirilebilirlik anlagmalarimi  kapsayan yeni
bir bolim eklenerek, antitrost kurallarinin rakipler arasinda
surdurtlebilirlik amaci giden anlagmalara engel teskil etmedigi
acikliga kavusturulmustur. Yeni kurallar ile, belirli kogullari kargilayan
surdurtlebilirlik standardizasyon anlagmalari igin yumusak bir
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giuvenli liman saglanmigtir. Bunun yaninda, dikkate alinabilecek
fayda tirleri tanimlanmig ve bir stirdurilebilirlik anlagmasinin nasil
muaf tutulabilecegi de agikliga kavusturulmustur.

Sonug olarak bir¢ok yenilik sunan Teblig ve Kilavuz ile genel anlamda, belirli
anlagmalarin rekabet kurallarindan blok olarak muaf tutuldugu bir gtivenli li-
man saglanmigtir.

1.7. Yeni Birlesme ve Devralma Kilavuzu®

Federal Trade Commission (FTC) tarafindan, uzun bir danigsma stirecinin ar-
dindan 18 Aralik 2023 tarihinde birlesme ve devralmalara yénelik kilavuzun
nihai versiyonunu yayr mlamistir. Kilavuzda baglica dikkat ¢eken ana noktalar
asagidaki gibidir:

»  Dahadiisiik pazar yogunlasma seviyesinin belirlenmesi: Kilavuz, ya-
tay birlesmelerde birlesen sirketlerin toplam pazar payinin ytizde 30’u
astig1 durumlar: karine olarak rekabeti kisitlayict olarak kabul etmek-
tedir.

»  Dikey ve yatay olmayan birlesmeleri kapsayan kapsamli yaklagim:
Kilavuz, yatay, dikey ve “yatay olmayan” birlesmeleri tek bir dokii-
manda toplayan kapsamli bir yaklagim sunmaktadir.

»  Ekonomik analiz: Kilavuz, ekonomik analizi vurgulayarak, rekabet
etkilerinin belirlenmesinde {rtin/hizmet piyasasindaki etkilerinin
yaninda igglcii piyasalarindaki etkilerinin de degerlendirilmesini
gindeme getirmekte olup, ekonomik verilere daha fazla odaklanmay:
amaglamaktadir.

»  Uygulamada 6nemli degisiklikler: Kilavuz, birlesme uygulamalarin-
da daha agresif bir yaklagima isaret etmektedir.

1.8. Alman Rekabet Kanunu Degisikligi®

Alman Federal Resmi Gazetesi'nde yayimlanarak 7 Kasim 2023 tarihi itibariyle,
Alman Rekabet Kanunu'nda (GWB) yapilan 11. degisiklik ytrtrlige girmistir.
Alman Rekabet Kanunu'nda yapilan degisiklik kapsaminda Bundeskartel-
lamt’in sektor incelemeleri kapsaminda kullanabilecegi birtakim yetkiler, AB
Dijital Piyasalar Yasas’'nin (DMA) uygulanmasina yonelik yetkiler ve menfa-
atlerin geri 6denmesine yonelik yetkilere iligkin diizenlemeler hayat gecmistir.

Oncelikle ilgili degisiklik ile, Bundeskartellamt’a sektér sorugturmalarini taki-
ben davranigsal veya yapisal tedbirler uygulama yetkisi verilmistir. Bir sektor
incelemesini takiben rekabetin 6nemli 6l¢iide ve siirekli olarak bozuldugu du-
rumlar s6z konusu oldugunun tespiti halinde, bir ihlalin mevcut oldugunun
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tespitine gerek kalmadan, Bundeskartellamt’a tesebbiiserin bolinmesini de
dahil olmak tizere rekabet aksakligini giderecek yapisal veya davranigsal 6n-
lemler veya iyilestirici tedbirler uygulamak gibi araclar1 kullanma imkan: ta-
ninmistir. S6z konusu yapisal, davranigsal ya da iyilestirici tedbirler rekabet
hukukuna tam uyum gosteren tesebbiislere dahi uygulanabilecektir.

Bunun yaninda DMA’nin uygulanmasina yonelik gti¢lendirici yetkiler dtizen-
lenmigtir. Diizenleme ile Bundeskartellamt’'in olagan sorugturma yetkilerini
kullanarak DMA ihlallerini sorusturmasi saglanmakta ve tespitlerini DMA hu-
susunda nihai ve tek uygulama makami olarak Avrupa Komisyonu’na bildir-
mesi zorunlu kilinmistir.

Son olarak, rekabete aykiri uygulamalardan elde edilen menfaatlerin geri
6denmesine yonelik karine dizenlenmistir. Rekabet hukuku ihlallerinden elde
edilen menfaatlerin geri 6denmesi, Alman rekabet hukuku bakimindan yeni
bir uygulama olmasa da bu zamana kadar rekabet hukuku ihlali ile elde edilen
ekonomik avantajin boyutunun tahmin edilmesindeki pratik zorluklar nede-
niyle uygulamaya yansimamistir. Yeni dizenlemeyle birlikte artik rekabet hu-
kuku ihlalinin, ihlalde bulunan tesebbiis i¢in ekonomik bir fayda sagladig: ve
bu menfaatin ihlalde bulunan tesebbiisiin etkilenen iriin veya hizmetlerden
elde edilen yurtici cirosunun en az %1'i kadar oldugu karinesi diizenlenmisgtir.
Karine, ilgili zaman diliminde ihlale karigilmadiginin veya kar elde edilmedigi-
nin kanitlamasi suretiyle tesebbts tarafindan ¢trttilebilecektir.

2. Usul Hiikiimleri Agisindan Onem Arz Eden 2023 Yili Kararlan

2.1. Yerinde incelemenin Engellenmesi/Zorlagtirilmas:

4054 sayili Rekabetin Korunmasi Hakkinda Kanun’un 16. maddesinin birinci
fikrasinin (d) bendi, yerinde incelemenin engellenmesini, tesebbiislere idari
para cezasi verilmesini gerektiren hallerden biri olarak belirlemektedir. Buna
gore, Rekabet Kurulu, incelemenin engellendigi veya zorlastirildigini tespit
ettiginde, tesebbis niteligindeki gercek ve tizel kisilere, tesebbiis birlikleri-
ne veya bu birliklerin tiyelerine gayrisafi gelirlerinin binde besi oraninda idari
para cezasi uygulayabilme yetkisine sahiptir. 16.06.2020 tarihli 7246 sayili Ka-
nunile, 4054 sayili Kanun’un “Yerinde Inceleme” baglikli 15. maddesinin birin-
ci fikrasinin (2) bendinde yapilan degisiklikle, Kurul’un tegebbiisler tarafindan
elektronik ortamda tutulan her tiirli veriyi ve belgeyi inceleme yetkisi genisle-
tilmigtir. Bu kapsamda, tesebbiise ait veri igeren tasinabilir iletisim cihazlari ve
kigilerin sahsi telefonlarinda bulunan WhatsApp yazigsmalar: da Kurum yetki-
lileri tarafindan inceleme yetkisinin kapsaminda yer almaktadir.

Rekabet Kurulu, yerinde inceleme bagladiktan sonra gerceklesen her tiirli veri
silme iglemini yerinde incelemenin engellenmesi olarak nitelendirmektedir.
Gegmis yillarin 6nemli kararlari incelendiginde de Rekabet Kurulunun yerinde
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incelemenin engellenmesi kararlarindaki yaklagimi agagidaki sekildedir:

»  UNO Kararinda yalnizca bir ¢caligsanin veri silmesi dahi yerinde incele-
menin engellenmesi olarak nitelendirilmistir.'

»  Jeoloji Mithendisleri Odas: Kararinda kisisel bir belge dahi olsa yerinde
inceleme basladiktan sonra gerceklestirilen her tirli veri silme igleminin
yerinde incelemenin engellenmesi olarak nitelendirilecegi belirtilmigtir."

»  TTNet Kararinda silinen verilerin geri getirilebiliyor olmasinin somut
olayin yerinde incelemenin engellenmesi olarak nitelendirilmesine bir
etkisinin olmadig: belirtilmigtir.”

»  P&G Kararinda 6zel yazigmalar iceren WhatsApp gruplarindan cikil-
masi, olasi delillere erigsimin engellenmesi olarak nitelendirilmistir.”

Gegmis Kurul kararlarindan da goriilecegi tizere yerinde incelemeyi yiirtitmekle
gorevli meslek personelinin gereginden fazla bekletilmesi, verilere erisiminin en-
gellenmesi, yerinde inceleme uzmanlarimin intikalinden sonra tegebbtse ait dijital
verilerin silinmesi, elektrigin veya internetin kesilmesi gibi durumlarda verilerin
iceriginin bir rekabet ihlaline dogrudan isaret eder nitelikle olup olmadigina bakil-
maksizin yerinde incelemenin zorlagtirildig veya engellendigi kabul edilmektedir.

2023 yilinda verilen Kurul kararlari incelendiginde; daha 6nceki yillarla benzer ola-
rak, yerinde incelenmenin engellenmesi/zorlagtirilmasi kararlarinda verilen ihlal
kanaatlerinin genel olarak veri silme eylemlerinden kaynaklandig gézlemlenmek-
tedir. Buna gore Kurul'un ihlal tespitinde bulunmusg oldugu ¢esitli yerinde incele-
menin engellenmesi/zorlagtirilmasi karar 6rnekleri asagida yer almaktadir;

> Rekabet Kurumu tarafindan Cimsa Cimento Sanayi ve Ticaret A.S.’de
(Cimsa) yapilan yerinde incelemede, bir ¢alisanin mobil cihazinda yer
alan WhatsApp adli mobil uygulamadaki gruptan ayrilarak sohbeti
temizledigi tespit edilmistir. Devaminda, ilgili ¢alisanin mobil ciha-
zindan anilan WhatsApp grubundaki yazigsmalara erisildigi, s6z konu-
su yazigmalarda inceleme konusuyla ilgili herhangi bir bulgu ve/veya
belgeye rastlanilmadig: ancak silme eylemini gerceklestiren ¢alisana
ait telefonun sirket telefonu oldugu ve ilgili yazigma grubunun sirket
islerine iligkin hususlariicerdigi gerekgesiyle Kurul tarafindan yerinde
incelemenin engellendigi/zorlagtirildigi kanaatine varilmigtir.**

> Rekabet Kurulu, HORIZON ve PASIFiK’te yapilan yerinde incelemenin
ilgili tesebblis c¢ahsanlari bakimindan engellenmesi ve zorlastirilmasi

10 Rekabet Kurulu, 21-26/327-152, 20.05.2021
11 Rekabet Kurulu, 13-07/70-39, 24.01.2013
12 Rekabet Kurulu, 13-46/601-M, 18.07.2013
13 Rekabet Kurulu, 21-34/452-227, 08.07.2021
14 Rekabet Kurulu, 23-06/74-23, 26.01.2023,
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gerekgesiyle HORIZON ve PASIFiK'e ayr ayn idari para cezasi vermistr.”
Kurul degerlendirmesinde, yerinde inceleme basladiktan sonra tegebbiise ait
klasor, e-posta vb. verilerin silinmesini delil karartmaya yonelik eylem olarak
nitelendirmis ve bu eylem neticesinde incelemede gérevli meslek personelinin
olas: delillere erisiminin zorlagtinldig: sonucuna ulagmistir. Bu gercevede
HORIZON ve PASIFiK'in, yerinde inceleme bagladiktan sonra baz tegebbiis
caliganlan tarafindan Whatsapp grubunun ve mesajlarinin silinmesi suretiyle
yerinde incelemeyi engelledigi/zorlastirdig ve bu davranigin delil karartmaya
yonelik eylem olarak nitelendirilmesi gerektiginden tegebbiislere ayr1 ayri
idari para cezas1 verilmesine karar vermistir.

> Bagka bir Kurul kararinda, Giiven Grup Hazir Beton Hafr. ing. Maden
Petrol Nak. Tic. Ltd. S$ti.’de gerceklestirilen yerinde incelemenin bir te-
sebbiis caligsan: tarafindan WhatsApp mesajlarinin silinmesi suretiyle
engellendigine karar verilmistir.'®

>  Ceyhan Hazir Beton’da yapilan yerinde inceleme esnasinda, hem tegeb-
bise ait dijital veri igerdigi belirtilen mobil cihazda hem de sahsi kullani-
ma ait oldugu belirtilen mobil cihazda hizli gézden gegirme yonteminin
uygulanmasina izin verilmemesi ile meslek personelinin incelemede elde
edebilecegi olasi delil ve bulgulara erisiminin engellendigi gerekgesiyle
yerinde incelemenin zorlastirildigina/engellendigine karar verilmigtir.”

> Oyak Cimento’da gerceklestirilen yerinde inceleme esnasinda, te-
sebbiis calisani tarafindan gergeklestirilen WhatsApp uygulamasi
tzerinden yapilan birtakim yazigmalarin silinmesi eylemi ile yerinde
incelemenin engellendigi ve tesebbiis tarafindan silinen verilerin ula-
sildigina yonelik iddianin kugkuya mahal vermeyecek sekilde ortaya
konulamadig gibi, bu ihtimalin dahi yerinde incelemenin engellendi-
gi sonucunu degistirmeyecegine karar verilmistir."

>  Same Deutz Fahr Traktor’de gerceklestirilen yerinde incelemenin baglangi¢
anindan sonra tegebbise ait bazi verilerin, ¢caliganin mobil cihazdaki What-
sApp uygulamasmin devre dis1 birakilmas: suretiyle silindigi tespit edil-
mistir. WhatsApp uygulamasinin iligkili oldugu hattin her ne kadar kisisel
kullanima 6zgti oldugu iddia edilse de yedeklenmis olan ve geri getirilebilen
sohbet ge¢miginde tegebbiisle ve ig hayatiyla ilgili yazismalarin da mevcut
oldugu nedeniyle yerinde incelemenin engellendigine karar verilmistir.”

Rekabet Kurulu, 22-53/797-327, 01.12.2022
Rekabet Kurulu, 22-54/831-341, 08.12.2022
Rekabet Kurulu, 23-06/73-22, 26.01.2023
Rekabet Kurulu, 23-06/75-24, 26.01.2023
Rekabet Kurulu, 22-54/835-345, 08.12.2022
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Altiparmak Gida’da (Balparmak) gerceklestirilen yerinde incelemenin,
e-postalarin silinmesi, silinen e-postalar “Silinmis Ogeleri Kurtar”
yontemiyle geri getirilmis olmasina ragmen s6z konusu geri getirme
isleminin yerinde incelemenin engellenmesi/zorlagtirilmasi niteligine
bir etkisinin bulunmadig, e-postalarin hangi niyetle silindiginin veya
e-postalarin eski tarihli olmasinin veya gecerliliklerinin kalmamasi-
nin bir 6neminin bulunmadigina karar verilmistir.*

Cozum Dergisi'nde gergeklestirilen yerinde incelemenin kurumsal
e-posta adresine erigim saglanarak incelemeye hazir hale getirilmis ol-
masina ragmen, incelenmek istenen hesaplarda sahsin kisisel verileri-
nin ve COZUM digindaki kurum ve kuruluslara ait verilerinin bulunmas:
nedeniyle uzaktan erigim ile inceleme yapilmas: talebini reddedilmesi-
ne nedeniyle yerinde incelemenin engellendigine karar verilmistir.”!

Sanal Emlak’ta gerceklestirilen yerinde incelemenin; tesebbis sahi-
binin, tesebbts adresine gelemeyecegi, kullanmig oldugu telefon nu-
marasi uizerine kayitlh Whatsapp hesabinin kurulu oldugu telefonun
basgka bir yerde bulundugu, telefonun uzaktan erisim ile incelenmesini
de kabul etmedigi bilgisi verilmis ve her tiirla makul teknik inceleme
imkani teklif edilmis olsa da tegebbiis sahibinin bu husustaki tutumu
degismemigtir. Kurul, ilgili durumu yerince incelemenin engellenme-
si/zorlagtirilmasi kapsaminda degerlendirmigtir.?

GBK Gayrimenkul’de yapilan yerinde incelemede tesebbis binasina
gelen yerinde inceleme ekibi yalnizca tegebbustin sekreterinin binada
bulundugunu tespit etmis ve yerinde inceleme kapsaminda bilgisayar
ve telefonlari incelenecek kisiler ile iletigime ge¢mis, ancak bazi tegeb-
bis ¢aliganlari uygun olmadiklarini ve tesebbiis binasina gelmeyi red-
dettiklerini ifade etmistir. Gelen ¢alisanlardan bazilarinin ise kigisel
telefonlar1 oldugunu iddia ettikleri telefonlarini yerinde inceleme eki-
bine vermeyi reddetmis ancak hizli gézden gecirme ydntemiyle ince-
lenen telefonlarda WhatsApp Business uygulamasinin bulundugu ve
emlak¢i/gayrimenkul danigmanlarinin bulundugu WhatsApp grup-
larina dahil olundugu tespit edilmigtir. Tegebbiis avukatinin yerin-
de inceleme igin mahkemeden izin alinmasi gerektigini ifade etmesi
Uzerine tim caliganlar yerinde inceleme ekibine telefonlarini vermeyi
reddetmigtir. Rekabet Kurulu tesebbuste gerceklesen bu gelismeleri
yerinde incelemenin engellenmesi kapsaminda degerlendirmigtir.®
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Rekabet Kurulu, 23-12/180-56, 02.03.2023
Rekabet Kurulu, 22-56/878-363, 22.12.2022
Rekabet Kurulu, 23- 14/246-82, 16.03.2023
Rekabet Kurulu, 23-14/245-81, 16.03.2023
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Cilek Gayrimenkul’de yapilan yerinde incelemenin baglamasindan bir
stire sonra halihazirda bilgisayarinda inceleme gergeklestirilen bir te-
sebbiis calisanina telefon gelmis, ¢alisan bir yakininin ciddi bir trafik
kazasi gecirdigini ve tesebbiisten ayrilmas: gerektigini ifade etmistir.
Yerinde incelemeden bes glin sonra Rekabet Kurulu tesebbis sahi-
bi ile iletisime ge¢mis ve soz konusu kaza ile ilgili belge sunulmasini
istemistir. Sunulan belgeye gore s6z konusu kazanin yerinde incele-
me tarihinde saat 09:01'de gergeklestigini, kaza tutanaginin ise saat
10:00’da tutuldugunu tespit eden Rekabet Kurulu tegebbiis ¢aligani-
nin saat 12:16’da acil olarak tesebbiisten ayrilmasi gerektigini ifade et-
mesini yerinde incelemenin ani, kesintisiz ve stratli bir sekilde gercek-
lestirilebilmesinin 6ntine gegilmesi olarak degerlendirmigtir.*

Empa Emlak’da yapilan yerinde incelemede tesebbus binasina gelen
yerinde inceleme ekibini tesebbus yetkilisi kargilamus, kisisel veriler
geregi tesebbiste yerinde inceleme gergeklestirilemeyecegini soyle-
mis, Kurum ise bu durumda yerinde incelemenin engellenmesi tuta-
nag1 tutulacagini ve tegebbiise idari para cezasi kesilecegini belirtmis,
tesebbiis yetkilisi ise cevaben mahkeme veya savcilik karar1 olmadig:
i¢in yerinde incelemeye izin vermedigini yinelemistir. Bunun sonu-
cunda Kurul, tesebbuse yerinde incelemenin engellenmesi kapsamin-
daidari para cezasi uygulanmasina karar vermistir.>

ipek Gida’da bir ¢aliganinin telefonunda yapilan yerinde incelemede
tesebbis faaliyetleri ile ilgili oldugu disiintilen bir WhatsApp gru-
bunda hi¢bir yazisma bulunmadig: tespit edilmis, bunun tizerine te-
sebbiis ¢aligan1 WhatsApp mesajlarini ¢ok yer kapladig icin diizenli
olarak sildigini ifade etmistir. Yerinde inceleme ekibi bagka bir ¢alisa-
nin telefonunda da ayn1 WhatsApp grubunun bulundugunu ve “eski
katilimcilar” sekmesinden ilgili ¢aliganin yerinde inceleme bagladik-
tan sonra gruptan ayrildigini tespit etmigtir. Kurul, sonug olarak bir
caligsanin yerinde inceleme basladiktan sonra bir WhatsApp grubun-
dan ayrilmasini ve gruptaki yazigmalari silmesini yerinde incelemenin
engellenmesi olarak degerlendirmisgtir.>

Kurul, Namet’te gerceklestirdigi yerinde incelemede, bir ¢aliganin te-
lefonunun WhatsApp uygulamasinda yalnizca iki adet bireysel ve alt
adet grup konusmasinin bulundugunu, bu konusmalarda son mesaj
tarihinin yerinde inceleme gini oldugunu ve konusma saatlerinin
en erken saat 17.26’da gerceklestigini tespit etmistir. Bunun uzerine
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Rekabet Kurulu, 23-14/243-79,16.03.2023
Rekabet Kurulu, 23-15/256-86, 23.03.2023
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WhatsApp grup katilimcilarindan bagka bir calisanin telefonunda in-
celeme gergeklestiren ekip WhatsApp grubunda saat 16.13 de bir yazis-
ma tespit etmigtir. Bu bilgiler is1ginda yerinde inceleme ekibi saat 16.13
ile 17.26 arasinda ilgili ¢aliganin telefonunun WhatsApp uygulamasin-
dan silme islemi gerceklestirdigini degerlendirmis ve silme iglemini
yerinde incelemenin engellenmesi olarak nitelendirmigtir.*’

Uludag icecek’te gerceklestirilen yerinde inceleme sonucunda ise, bir
tesebbis ¢aligani tarafindan yedi adet WhatsApp sohbetinin silindi-
g1, ancak yedi mesajin altisina diger tesebbis ¢alisanlarinin mobil ci-
hazinda yapilan inceleme neticesinde erisildigi, sonug olarak yerinde
incelemenin veri silme sebebiyle zorlagtirildig: degerlendirilmigtir.>

VATAN’da yapilan yerinde inceleme esnasinda Kurul, bir ¢aliganin
WhatsApp tzerinden yaptig1 yazigsmalar: silinmek suretiyle yerinde
incelemenin engellenmesine/zorlagtirilmasina sebep oldugu, kulla-
nilan mobil cihazda sohbet iceriginin iletim saatinden 24 saat geg-
mesinden sonra silinmesi seklinde vuku bulan “yirmi dért saat streli
mesaj” ozelliginin aktif oldugu ancak silinmenin bu 6zellik tarafindan
gerceklestirilmediginin log kayitlarindan anlagilabildigi tespitinde
bulunmustur. Anilan nedenlerle, yerinde incelemenin engellendigi/
zorlagtirildig1 kanaatine varilmistir.”

Son olarak Kurul, ASMAS’ta yapmis oldugu yerinde inceleme esnasin-
da bir ¢aliganin WhatsApp tizerinden yaptig1 yazigmalari silinmek su-
retiyle yerinde incelemenin engellenmesine/zorlagtirilmasina sebep
oldugunu tespit etmistir.*°

2.2. Bilgi isteme Yetkisi

4054 Sayili Rekabetin Korunmasi Hakkinda Kanun’un 14. maddesi, Rekabet
Kurulu'nun gorevlerini yerine getirirken gerekli gordigi her tirli bilgiyi kamu
kurumlari, igletmeler ve igletme birliklerinden talep etme yetkisini dtzenle-
mektedir. Bu madde, Kurul’un sorusturmalar: sirasinda yerinde inceleme yet-
kisinin yani sira bilgi isteme yetkisini de igermektedir. ilgililer, Rekabet Kuru-
lu’'nun istedigi bilgileri belirlenecek siire i¢cinde vermeye mecburdur. isletme
veya kamu kurumunun Kurul'un bilgi talebine yanit vermemesi, yanlig veya
yaniltic1 bilgi vermesi durumunda ise Rekabet Kurulu’nun para cezasi verme
yetkisi bulunmaktadir, bu da 16. ve 17. maddelerde diizenlenmistir.
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Bu kapsamda asagida, Rekabet Kurulu'nun bilgi isteme yetkisinin kapsamini
gostermekte olan ve 2023 yilinin Ocak ayinda yayimlanmig 6nem arz eden bir
karara® deginilecektir.

Rekabet Kurulu, FARMASI hakkinda yeniden satig fiyatlarini tespit etmek ve
internet satiglarini kisitlamak suretiyle 4054 sayili Kanun’un 4. maddesinin
ihlal edilip edilmediginin tespitine yonelik agilan sorusturma kapsaminda;
FARMASI’nin Girisimci Sézlesmesi, Girisimci Caligma Kitap¢ig1 ve benzeri ek-
lerinin ilk olarak hangi tarihte yirirlige alindig, yirirlige alindig ilk tarih-
teki héalinin bir 6rneginin sunulmasy, ilgili sézlesme ve kitapgiktaki hitkiimler
uzerinde zaman igerisinde yapilan tadillerin neler oldugu ve tadil tarihleri
hakkinda Rekabet Kurumu’na bilgi sunulmasi talebine FARMASI tarafindan iki
ayr1 eylemle yanlig/ yaniltici bilgi verildigini tespit ederek tesebbiis hakkinda
her bir eylem bakimindan ayr: ayriidari para cezasi verilmesine hitkmetmistir.
Kurul, yapmis oldugu degerlendirmeler sonucunda;

»  Yerinde incelemede elde edilen belgelerde yer alan e-posta iceriklerinde
Girigsimci Caligma Kitapg¢igi'nda atifta bulunulan ve sézlesmede 12. mad-
desinde yer aldig1 iddia edilen hiikmiin, FARMASI tarafindan génderilen
cevabi yazida glincel oldugu beyan edilen sézlesmede yer almadigy,

»  Sorusturma strecinde; e-posta iceriginde yer alan ve tegebbts tarafindan
2018’de eklendigi iddia edilen hiikmiin aslinda 2017 yilinda da yer aldigs,

» Sorusturma siirecinde; FARMASI'nin 2021 yilinda TAN ALIZE’ye ger-
ceklestirdigi ihracat amach geri satiglarin tutarlarinin her bir belgede
farkli beyan edildigi,

» Buitibarla FARMASI’den talep edilen ilgili sézlesme ve kitapgigin ye-
niden satig fiyatlarini tespit etmek ve/veya internet satiglarini kisitla-
mak eylemlerinin ihlalinin stiresini belirleyen 6nemli bir husus oldu-
gu, gecmis tarihli s6zlesmelere ulagilmasi halinde ihlal stresinin bes
yilin iizerine ¢ikacagi ve temel para cezasinin bir kat artirilmig olarak
tespit edilecegi ve bu durumun tesebbiise uygulanacak olan idari para
cezasi tutarini arttiracagl ve FARMASI’nin cevabi yazilarinda belirttigi
sozlesme ve kitapg¢ik hakkinda sunulan yanitlarin gergegi yansitma-
masinin yaniltic bilgi verilmesi fiilini tegkil ettigi ve,

» FARMAS{’nin 2021y1linda TAN ALIZE’ye ger¢eklestirdigi ihracat amag-
11 geri satiglarin tutarlarinin her bir belgede farkli beyan edilmesinin
yaniltici bilgi verilmesi eylemini olusturdugu sonuglarina varmistir.

flgili karar, daha sonra yeniden degerlendirme talebi bagvurusuna konu olmusg
ve bu kapsamda Kurul tarafindan 2577 sayil Idari Yargilama Usulii Kanunu
(“IYUK”) kapsaminda yeniden degerlendirilmistir.? Buna gore, Kurul kararinda
yapilan degerlendirmelerin degistirilmesini gerektirecek bir hususun s6z konusu

31  Rekabet Kurulu, 23-06/69-20, 26.01.2023
32 Rekabet Kurulu, 23-10/153-47, 23.02.2023
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olmadig1 ve bu nedenle idari iglemin kaldirilmasina, geri alinmasina, degistiril-
mesine veya yeni bir iglem yapilmasina gerek bulunmadig: kanaatine ulagmistur.

Gorildagi iizere, ilgili karar, Kurul tarafindan FARMASI’nin vermis oldugu birta-
kim bilgilerin tutarsizlig1 ve rekabeti kisitlama eylemlerinin siiresini belirlemek
amaciyla gecmis s6zlesmelerin genis bir sekilde incelenmesi yontinden énem
arz etmektedir. Bu karar ayrica, seffaflik, dogru bilgi saglama, rekabet kurallari-
na uyum ve rekabetin korunmasi ac¢isindan 6nemli dersler icermekte ve rekabet
otoriteleri ile saglanacak olan igbirligi ve uyumun gerekliligini vurgulamaktadir.

2.3. Dosyaya Girig Talebi

4054 sayili Rekabetin Korunmas: Hakkinda Kanun’un 44. maddesinde diizen-
lenen dosyaya giris hakks, silahlarin esitligi ilkesi geregi sorusturma heyeti ile
sorusturmaya taraf olan tesebbis ya da tesebbis birlikleri arasindaki bilgi asi-
metrisinin azaltilmasi ve boylelikle savunma hakkinin etkin olarak kullanila-
bilmesini amaclamaktadir. Dosyaya giris hakkinin usul ve esaslari ise, 2010/3
sayil1 “Dosyaya Giris Hakkinin Dizenlenmesine ve Ticari Sirlarin Korunmasina
iligkin Teblig”de ayrintili olarak diizenlenmigtir. Bu kapsamda tegebbiislerin
sorusturma kapsaminda kendileri ile ilgili dizenlenmis belgeleri talep etme
haklar1 bulunmakla birlikte, bu belgelere erisimin yine mevzuat htikiimlerinin
izin verdigi 6l¢tide gergeklestirilmesi esastir.

Bu bilgiler 1s181nda, asagida, eden Rekabet Kurulu’nun dosyaya girig hakkinin
kullaniminin konu oldugu ve 6nem arz glincel kararlarina deginilecektir.

»  Rekabet Kurulu, SVS Dayanikli Tiketim Mall. Paz. ve Tic. Ltd. Sti.nin
(SVS) de aralarinda bulundugu bazi tesebbiisler hakkinda, ilgili tegeb-
bislerin Kanun’un 4. maddesini ihlal edip etmediklerinin tespitine
yonelik olarak acilan sorusturma kapsaminda, SVS tarafindan yapilan
dosyaya giris talebini degerlendirdigi kararda, dosyaya giris bagvuru-
suna iligkin olarak erigim talep edilen belgelerden;

> SVS’nin erigimine agilmasi uygun gorilen aklayic1 veya sug-
layici nitelikteki Kurum i¢i yazigsmalarin ticari sirlardan arin-
dirilmig hallerinin Kurum merkezinde incelenebilecegine, ve

> SVS’nin kendisi ile ilgili delil niteligi tasimayan veya aklayici
yahut suclayici nitelik tagimayan Kurum i¢i yazigmalara eri-
sim talebinin kabul edilebilir nitelikte olmadigina, dolayisiyla
reddedilmesi gerektigine karar vermistir.*

»  Rekabet Kuruly, Essilor Luxottica S.A. tarafindan yapilmig olan dos-
yaya girig hakkinin kullanilmasi talebi kapsaminda; kurum ici yazis-
ma niteligindeki belgelerin reddine, kurum i¢i yazigsma niteliginde ol-

33 Rekabet Kurulu, 22-48/702-298, 20.10.2022
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»

»

mayan diger belgelerin ise Kurum merkezinde incelenmesine ve bazi
belgeler bakimindan kendilerine s6zli agiklama yapilmasina karar
vermigtir. Kararda Kurul, taraflarin dosyaya giris talep formunda be-
lirttigi belgeler arasinda kurum i¢i yazigsmalar, bilgilerine bagvurulan
kamu kurum ve kuruluslar ile yapilan yazigsmalar, 6zel sektor gercek
ve tlzel kisileriyle yapilan yazigmalar ve bagka tesebbts, tesebbiis bir-
ligi ve kisilere iligkin ticari sirlar ile gizli bilgilerin bulundugunu belirt-
mistir. Bunun yan sira, talebe konu olan belgeler ayr1 ayr1 incelenmis
ve degerlendirilmistir. Bu baglamda, Kurul, 2010/3 say1li Teblig’e atif
yapmis ve bu kapsamda ilgili Teblig ile; taraflarin kendileri hakkinda
dtzenlenmis evrak ve delillere ulagsma hakkinin diizenlendigini, ancak
Kurum i¢i yazigmalarin ve bagka tesebbus, tesebbis birligi ve kigilere
iligkin ticari sir ve sair gizli bilgi iceren evraklarin bu kapsamda bu-
lunmadigindan hareketle hangi belgelerin Kurum i¢i yazigma oldugu
veya tesebbts, tesebbis birligi ve kisilere ait ticari sir niteligi tasidig:
ayriminin yapilmasinin 6nemini vurgulamistir. Bunun yaninda, ilgili
Teblig’in 7. maddesinin ikinci fikrasi ile Kurumun diger kamu kurum-
lar1, kamu kurumu niteligindeki meslek kuruluglar1 veya 6zel sektor
gercek ve tlzel kigileri gibi bilgisine bagvurulanlarla yaptig1 yazigma-
larin kurum i¢i yazisma oldugunun diizenlendigi belirtilmistir.**

Rekabet Kurulu, Sahibinden Bilgi Teknolojileri Pazarlama ve Ticaret
A.S. (Sahibinden) hakkinda yirttiilen sorugturma kapsaminda, ilgili
tesebbiisiin dosyaya giris talebini 4054 sayili Kanun ve 2010/3 sayili
Teblig uyarinca degerlendirmis ve ret karar1 vermistir. Kurul, yapmis
oldugu degerlendirme kapsaminda, Sahibinden tarafindan yapilmig
olan dosyaya girig bagvurusuna iligkin olarak belgelerin; Kurum kay:1t-
larina intikal eden ilk dosyaya giris bagvurusuna konu edilerek tarafa
acildigi, herhangi bir yeni delil niteligi teskil etmedigi, aklayici ya da
suclayici delil niteligi tasgitmayan Kurum i¢i yazigsma niteliginde oldugu
ve ticari sir tegkil ettigi tespitlerinde bulunmustur. Sonug olarak Kurul,
yapmis oldugu tespitler sonucunda Sahibinden tarafindan sunulan
dosyaya giris talebinin reddine karar vermistir.*

Son olarak Rekabet Kurulu, Mauri Maya Sanayi A.S. (Mauri Maya) hak-
kinda yurttilen sorusturma kapsaminda, ilgili tesebbiisiin dosyaya
giris talebini 4054 sayili Kanun ve 2010/3 sayili Teblig uyarinca deger-
lendirmis ve yine bir ret karar1 vermistir. Kurul, yapmis oldugu deger-
lendirme kapsaminda, Mauri Maya bakimindan talebe konu olan belge-
lerin; aklayici veya suclayici delil niteliginde olmayan Kurum igi yazigma
bakimindan ise talebe konu olan belgelerin; aklayici veya suglayici delil

34

Rekabet Kurulu, 22-52/772-318, 23.11.2022

35 Rekabet Kurulu, 29.12.2022, 22-57/888-367

NAZALI Tax & Legal



niteliginde olmayan Kurum i¢i yazisma niteligi tasidigi, Mauri Maya
hakkinda ihlal isnadina konu olan kisimlarinin halihazirda Mauri Maya
ile paylasildig, paylasilmayan belgelerin ise Mauri Maya hakkinda du-
zenlenmis ya da elde edilmig belge niteligi tasimadig: ve baz: belgeler
bakimindan sikayetgilerin gizlilik talebinin bulundugunu belirtmistir.
Sonug olarak Kurul, yapmis oldugu tespitler sonucunda Mauri Maya ta-
rafindan sunulan dosyaya giris talebinin reddine karar vermistir.**

2.4. Kurul Kararinin idari Yargilama Usulii Kanunu Kapsaminda Yeniden
Degerlendirilmesi ve Geri Alinmasi Talebi

Hukuk devleti ilkesinin en 6nemli 6zelliklerinden biri, idarenin islem ve eylem-
lerinin yargisal denetime tabi olmasidir. Bu dogrultuda idari Yargilama Usuli
Kanunu'nun (IYUK) 11. maddesi kapsaminda Rekabet Kurulu kararlarinin kal-
dirilmasi, geri alinmasi, degistirilmesi veya yeni bir iglem tesis edilmesi ilgili-
ler tarafindan idari dava agma stiresi icinde istenebilmektedir. Bu kapsamda
2023 yilinda Rekabet Kurulu'na bu yonde yapilan bagvurular tizerine alinan iki
6nemli karara agagida deginilecektir.

»

Yukarida da belirtildigi iizere Kurul'un, FARMASI’nin yanls veya yanilti-
c1belge beyan etme eylemini olusturdugu sonucuna vardig: karari, daha
sonrayeniden degerlendirme talebi bagvurusuna konu olmus ve bu kap-
samda Kurul tarafindan IYUK kapsaminda yeniden degerlendirilmigtir.
Kurul, bu kapsamda yapmig oldugu degerlendirme neticesinde;
> FARMASI tarafindan hatal bilginin hatanin fark edilmeden
gonderilmesi s6z konusu olsa bile sonra tekrar hatali bilgi
gonderilmesinin kabul edilebilir bir savunma olmadigi,

> FARMASI tarafindan yazinin igeriginin tamamen finansal tablolar-
lailgili olmasi ve bu hususun da sirketi denetleyen YMM’nin konu-
su olmast hususu éne stiriilse de FARMASI'nin finans departman
olan kurumsal bir firma oldugu g6z 6niine alinarak sunulan cevabi
yazilardaki hatayi fark etmemesinin makul gértlmedigi,

> Bunun yani sira, FARMASI'nin sorusturmanin tiim siirecinde
YMM, vekil veya temsilci araciligiyla sundugu tiim bilgi ve bel-
gelerin stiphesiz FARMASI’nin sorumlulugunda oldugu

degerlendirmelerinde bulunmus ve sonug olarak Kurul kararinda ya-
pilan degerlendirmelerin degistirilmesini gerektirecek bir hususun s6z
konusu olmadig: ve bu nedenle herhangi bir islem yapilmasina gerek
bulunmadig: kanaatine ulagmigtir.”’

36  Rekabet Kurulu, 23-10/164-50, 23.02.2023
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»  Rekabet Kurulu, D-Market Elektronik Hizmetler ve Ticaret A$’nin
(“Hepsiburada”) yerinde incelemeyi zorlastirdigina/engelledigine
iligkin kararina ve REOS Biligim Teknolojileri A.S.’nin (“Reos”) Sahi-
binden hakkinda yapmis oldugu sikayet bagvurusunun reddi kararina
yonelik olarak tegebbisler tarafindan kararlarin YUK kapsaminda ye-
niden degerlendirilmesi taleplerine yonelik olarak her iki talep baki-
mindan yapilan bagvurularin yeni bir hukuki durum ortaya ¢ikarma-
digin1 degerlendirmis ve s6z konusu idari islemlerin kaldirilmasina,
geri alinmasina, degistirilmesine veya yeni bir islem yapilmasina yer
olmadigina karar vermistir.*®

Hepsiburada tarafindan yapilan bagvuruda 6zetle; Rekabet Kurulu'nmun
Hepsiburada’nin yerinde incelemeyi engelledigine/zorlasturdigina yonelik
kararinin hatali oldugu zira Hepsiburada tarafindan ¢aliganlara veri silinme-
mesine iligkin s6zlt uyar1 yapildigy, silinen yazigmalarin Hepsiburada’nin
kontroliinde olmadigy, Sahibinden’e iligkin mahkeme kararinin somut olay
ile benzer nitelikte oldugu bu ¢ergevede silinen yazigmalarin ¢apraz kont-
rollerle tespit edilebildigi ve incelenen cihazlarin tegsebbiis malvarligma ait
olmadig iddia edilmigtir. Rekabet Kurulu yapmis oldugu degerlendirmede
tesebbiis tarafindan ¢aliganlara veri silinmemesine yonelik uyar1 yapilmasi-
nin yerinde incelemenin engellenmesi/zorlagtirilmasi bakimidan bir etkisi
olmadigy, istelik dosya kayitlar incelendiginde herhangi bir uyar: yapildi-
gimnin tespit edilemedigi, tesebbiislerin silinen yazigmalarin kendi kontrol-
lerinde olmadigina yonelik iddialarinin yerinde incelemenin engellenmesi/
zorlagtirilmasi kararlari bakimindan bir etkisi olmadigi, Sahibinden’e iligkin
mahkeme kararinda somut olaydan farkhilagan hususlarin bulundugu ve il-
gili mahkeme kararinin hentiz kesinlesmedigi dolayisiyla bir YUK madde 11
bagvurusuna konu edilemeyecegi tespitlerinde bulunmustur.

Reos tarafindan yapilan bagvuruda ise 6zetle; Reos’un Sahibinden’e en-
tegrasyon saglamasinin zorunlu oldugu, Sahibinden’in hakli gerekge ol-
madan bu entegrasyonu saglamaktan kaginmasimnin Reos’un pazardan
diglanmasina ve faaliyetlerinin zorlagtirilmasina sebep oldugu, Sahibin-
den’in ayrimcilik, yikici fiyat ve baglama tegkil eden davraniglarinin mev-
cut oldugu, Reos’un faaliyetlerine devam edebilmesi i¢in gegici tedbir
karar1 verilmesi gerektigi, Reos’un Sahibinden hakkinda yapmis oldugu
bagvurunun Kurul tarafindan yanlis degerlendirilerek sorusturma acilma-
dig1iddia edilmistir. Rekabet Kurulu yapmis oldugu degerlendirmede; Re-
os’un bagvurusunun reddedilmesinin herhangi bir hukuka aykirilik tegkil
etmedigini ayrica Sahibinden hakkinda Rekabet Kurulu'nun re’sen bir so-
rusturma agtigini dolayistyla IYUK 11 kapsaminda yapilan bir bagvurunun
amagsiz kaldigin tespit etmistir. Rekabet Kurulu yapmis oldugu tespitler

38  Rekabet Kurulu, 22-57/895-368, 29.12.2022 ve 23-10/147-44, 23.02.2023
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cercevesinde her iki bagvuru bakimindan yapilan bagvurularn yeni bir
hukuki durum ortaya ¢ikarmadigini degerlendirmis ve s6z konusu idari
islemlerin kaldirlmasina, geri alinmasina, degistirilmesine veya yeni bir
islem yapilmasina yer olmadigina karar vermistir.
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GAMING

INDUSTRIES

1.1. Introduction

Digital gaming, with a history of nearly 50 years, is a high-volume industry
that contributes significantly to national economies. As the use of personal
computers, game consoles and smartphones has become widespread, digital
games (or video games) that utilize these devices have also made significant
progress in parallel. Although digital games are considered as a software in-
dustry, it is in relation with many other industries such as hardware, online
platform providers, game developers, publishers, interactive media tools and
information communication technologies with physical components such as
game hardware and technical infrastructure, and directly and indirectly affects
many different sectors'. As a result of being integrated with technology, the
sector is in continuous change and development with its structure based on
high innovation and creativity.

An analysis of the consumers of the video game market shows that as of the be-
ginning of 2023, 81.9% of internet users aged between 16-64 in the world and
92.3% in Tirkiye are playing video games®. On the other hand, 66.2% of internet
users play games via smartphones and 37.9% of internet users play games via
computers’. The devices preferred by consumers vary depending on age, gender
and game preferences. The vast majority of internet users both in the world and
in Turkiye play video games and the sector reaches billions of consumers.

In terms of economic growth, the entertainment and media sectors started to recover
from the turmoil caused by the Covid-19 pandemic and recorded 10.6% growth in
2021, butthis growth decreased to 5.4%in 2022 and these sectors entered a slowdown

1 Assoc. Prof. Dr. ligaz Biyiikbaykal C. - Abay Cansabuncu I: “Tiirkiye'de Yeni Medya Ortami Ve Dijital Oyun Olgusu”, Yeni Medya
Elektronik Dergi p.1-9, January 2020 https//dergipark.org.tr/tr/download/article-file/904521 Last Access Date: 22.03.2024

2 Digital Transformation Office of the Presidency of Tiirkiye, “Video Game Industry Research Report”, 2023 https//cbddo.gov.tr/
SharedFolderServer/Genel/4.Ara9%C5%9Ft%C4%Blrma_Raporu-Video_Oyun_Endu%CC%88strisi.pdf Last Access Date: 22.03.2024
3 WeAre Social & Hootsuite: “Global Overview Report”, 2023
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process. Similarly, the growth rate is projected to decelerate gradually in the coming
years, eventually reaching an average growth rate of only 2.8% in 2027 compared to
2026. The slowdown in many of the entertainment and media sectors is attributed
to the end of the surge in revenue and interest that occurred early in the pandem-
ic*. However, for the video game industry, the Covid-19 pandemic had the opposite
effect. As a result of the nationwide lockdowns imposed due to the COVID-19 pan-
demic, consumers turned to gaming platforms to spend time, thus gaming platforms
gained millions of new visitors to online traffic. As a result, video game trends, play-
ers and revenues have seen a huge increase. On the other hand, the growth of the
gaming industry has been significantly accelerated by technological developments
in the gaming industry, the development of games and the improvement of the over-
all gaming experience of users®. Accordingly, the gaming industry continued to grow
rapidly, reaching a global trade volume of 246 billion USD in 2023 and is expected to
reach a volume of approximately 680 billion USD by 2030°.

1.2. Market Structure

Digital gaming industry has two main components in terms of scope which are
human resources and hardware related activities. While human resources work
on functions such as design, programming, art and sound for the development of
games, hardware operations develop the platforms (computer technologies, game
consoles and their by-products) on which the games will run. On the other hand,
apart from virtual reality hardware, video game platforms can be divided into three
main segments: (i) personal computers, (ii) game consoles and (iii) mobile gaming
devices. These three platforms have different dynamics and market structures in
terms of user base, development costs and marketing opportunities’.

In terms of the value chain, the development, marketing, production and retail-
ing of a video game is carried out by (i) hardware manufacturers, (ii) developers,
(iii) publishers, (iv) distributors, (v) retailers/dealers and (vi) game localizers op-
erating up to the distribution stage of this chain®.

A game is designed by developers who are responsible for all aspects that are inte-
gral to game development, such as software and overall design. Once the game is
completed, it is published by a publisher. These publishers usually fund the devel-
opment process and invest in the marketing of the game. However, it is also possi-
ble for developers to independently promote their games’.

4 PWC: “Perspectives from the Global Entertainment & Media Outlook 2023-2027" https;//www.pwc.com/gx/en/industries/tmt/me-
diafoutlook/insights-and-perspectives.html Last Access Date: 22.03.2024

5 Mordor Intelligence: “Gaming Industry Size & Share Analysis - Growth Trends & Forecasts (2024 - 2029)” htps://www.mordorin-
telligence.com/industry-reports/global-gaming-market Last Access Date: 22.03.2024

6  Vantage Market Research: “Gaming Market-Global Industry Assessment & Forecast” https://www.vantagemarketresearch.com/in-
dustry-report/gaming-market-2320 Last Access Date: 22.03.2024

7 Ankara Development Agency, “Digital Gaming Industry Report” https://kutuphane.ankaraka.org.tr/upload/dokumandosya/diji-

tal-oyun-sektoru-raporu.pdf Last Access Date: 22.03.2024
8  TCA decision dated 07.02.2019 and numbered 19-06/47-16
9 Hieselaar T, Braeken B., Versteeg J.: “The Game is On: Increased Competition Law Scrutiny and Enforcement in Gaming Indus-
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Distributors are responsible for delivering physical copies to retailers. The dis-
tribution network in the industry is divided into two, namely traditional retail
(physical copy or digital copy) and subscription-based online sales model. Tradi-
tional retailing refers to the classic distribution channel where games are offered
for sale in boxed form. On the other hand, the online sales model is the sale of
games in a virtual environment. With the growth of digital sales channels due
to their cost advantages and easy accessibility for consumers, the activities of
traditional retail distributors are gradually decreasing'. Finally, game localizers
ensure that the jargons, scenarios and other elements of the original production
of the game are fully adapted to the language and culture of the target country.

In general terms, the gaming industry is characterized by a concentrated market
structure controlled by a small number of players, notably Sony, Microsoft, Ap-
ple and Google'. In particular, the existence of vertically integrated undertakings
in the industry, from game development and publishing to distribution, raises a
number of structural competitive concerns. For instance, Microsoft operates as
a developer (Obsidian Entertainment), a publisher (Xbox Game Studios) and a
distributor (Microsoft Store) and has its own PC operating system (Windows).
Microsoft also has its own gaming console (Xbox). Another example of a verti-
cally integrated company is that of PlayStation manufacturer Sony, which owns
multiple game developers (such as Insomniac Games) and publishes its games
through Sony Interactive Entertainment. Therefore, the main competition law
practices in the video game industry appears to be the examination of mergers
and acquisitions and abusive conducts of vertically integrated giant companies,
as will be examined in more detail in the upcoming sections.

1.3. Market Definition

Although digital gaming markets cover PC, game console and mobile games, the
three markets differ from each other in both demand substitution and supply
side substitution and are not considered as interchangeable. In its TakeTwo/
Zynga decision®, the Turkish Competition Authority (“TCA”) analyzed the rela-
tionship between these markets and concluded that there is no demand substi-
tution between these three platforms due to the following reasons:

»  Since PC games can only be accessed with standard computers and/or
gaming PCs that can meet the technical requirements of these games,
console games can only be accessed with portable or fixed gaming con-
soles, and mobile games can only be accessed with mobile devices such

try” hitps://bureaubrandeis.com/the-game-is-on-increased-competition-law-scrutiny -and-enforcement-in-gaming-industry/?lang=en
Last Access Date: 22.03.2024

10 TCA decision dated 07.02.2019 and numbered 19-06/47-16

11 Mordor Intelligence: “Gaming Industry Size & Share Analysis - Growth Trends & Forecasts (2024 - 2029)” hitps://www.mordorin-
telligence.com/industry-reports/global-gaming-market Last Access Date: 22.03.2024

12 Hieselaar, Braeken (n 9)

13 TCA decision dated 24.03.2022 and numbered 22-14/215-92
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as smartphones/tablets, there are different requirements for access to
each gaming platform,

»  The differentiation of the source of revenue that each platform gener-
ates for the service they offer (PC and console games’ primary source
of revenue is product sales, while mobile games generally generate
revenue through free and in-game purchases and advertisements) and

»  Differentiation of each platform in terms of graphics and similar tech-
nical features.

In terms of supply substitution, it assessed that there is no substitution rela-
tionship between the three platforms for the following reasons:

>  Game development costs, marketing and advertising activities differ
for each game platform,

> The development of PC and console games requires a very high invest-
ment in terms of funds, time and resources,

>  Whereas mobile games have lower entry costs and require lower in-
vestment.

In the same decision, in the discussion mobile games that can also be played from
browsers on computer or game consoles should be evaluated under which mar-
ket, TCA concluded that these mobile games, which can be accessed from different
platforms, should be evaluated under the mobile games market rather than com-
puter or console games since; (i) browser games require only a browser regardless
of the technical features of computer or game consoles, (ii) they require a lower
cost and investment compared to computer or console games, and (iii) they are
games that can be played by people of all ages and are easily accessible.

In line with the TCA, the European Commission considers that the market for
the development and publishing of PC and console games has diverged from
the market for the development and publishing of mobile games. The Euro-
pean Commission is not yet clear on whether this market should be segment-
ed into separate consoles (such as PlayStation (Sony), Xbox (Microsoft) and
Switch (Nintendo)) due to potential single-homing, which means that the user
only uses one console™.

In its Sony decision®, the TCA also analyzed whether console games and PC
games/hardware can be considered as substitutes for each other. In this deci-
sion, the TCA underlined that, unlike PCs and mobile devices, game consoles
differ from other gaming hardware since they are manufactured for the sole

14 Hieselaar, Braeken (n 9)
15 TCA decision dated 07.02.2019 and numbered 19-06/47-16
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purpose of playing games and target consumers who only want to play games.
Accordingly, TCA emphasized that it cannot be said that there is supply substi-
tution between PCs and game consoles due to the different fixed costs, invest-
ments and technological know-how required for a company producing game
consoles, which are electronic devices specially designed for playing video
games, to switch to PC production or vice versa.

In terms of demand substitution, TCA determined that there is no substitution
relationship between console games and PC games within the framework of
the issues listed in the table below:

Table — 1: Factors Eliminating Demand Side Substitution between PC and
Gaming Consoles'®

PC Gaming Console

It is intended to meet a wide range of consumer | They are designed solely to meet the gaming needs

needs, including gaming. of consumers.

Due to their diverse nature, the technical perfor- | They are designed with a complete focus on the gam-
mance and features required to play games are | ing experience, resulting in better performance with

relatively weak. high optimization.

Hardware upgrades are required to play the latest | Unlike PCs, they provide a high gaming experience
games. Therefore, it has a relatively short lifespan | without the need for long-term and additional hard-

for high gaming performance. ware expenditures.

Technical requirements and details, especially | More attractive to consumers as automatic updates
updates, can reduce the attractiveness in the eyes | are available after the purchase of the console and

of the consumer. game without additional effort.

In addition to the above, there are also significant price differences between
PCs and gaming consoles. In this context, a consumer looking for a gaming
device is unlikely to switch due to small price increases and these two markets
are not considered as substitutes.

1.4. Legal Controversies

If the legal areas of the video game industry where discussions are concentrat-
ed other than competition law are examined, main legal agendas can be list-
ed as the; (i) protection of intellectual property, industrial design and patent
rights, (ii) brand protections for gaming elements, (iii) licensing agreements,
(iv) copyrights, (v) privacy, age ratings and consumer protection regulations,
and (vi) illegal gambling concerns arising from loot boxes (a lucky box in video
games that the player wins or can buy in practice)".

16 ibid
17 Roopali S.: “Legal Challenges in the Gaming Industry”, 2023
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Copyright protection protects the different components of the story, characters,
music and software of video games. Trademark protection protects the names,
logos, symbols and characters associated with video games. On the other hand,
patent laws protect the rights to trademarks on game consoles, joysticks and
other technical devices used in games. Industrial design protection laws provide
protection to undertakings for the visual aspects of video games, such as graph-
ic characters, game covers and graphical interfaces. Along with these, personal
data protection, privacy provisions and age ratings are the main areas of regu-
lation aimed at consumer protection. Finally, there have been many claims that
in-game “loot boxes” are illegal, as gambling is generally defined in law as an
activity that risks something of value in exchange for something of value based
on a chance outcome’. In these law fields, legal challenges arise in terms of com-
pliance and possible violations of the legal protections provided to both under-
takings and consumers.

1.5. Main Competition Concerns

The growth and developments in the video game industry have led to an in-
crease in competition concerns and the scope of authorities’ scrutiny and
interventions over the past years. In this context, the main competition law
concerns in the industry focus on mergers and acquisitions that may limit
competition and abuse of dominant position, especially (i) the current con-
centrated (and continuing to concentrate) market structure, (ii) accessibility
of content (input foreclosures), (iii) possible excessive pricing and exploitative
behavior as a result of the consolidated structure, (iv) access to licenses, (v)
discriminatory behavior, and (vi) network effects due to popularity. Each of
these concerns is addressed separately below:

a. Concentrated Market Structure

It is observed that the video game industry has a concentrated structure con-
trolled by a small number of players, mainly Sony, Microsoft, Google and Ap-
ple®. Indeed, the UK competition authority CMA determined that the market for
the distribution of native applications (and therefore games) on mobile devices
is concentrated among a small number of firms through its market studies on
cloud gaming and mobile browsers. Additionally, the CMA has expressed con-
cern that Apple has effectively blocked cloud gaming offerings from appearing
as native apps in the App Store of i0S devices®. Google, on the other hand, has
market power in terms of Android devices through its “Google Play Store”.

18  SmizerE, CouncilS.: “Loot BoxLitigation Lessons For Game Developers” hitps,www.lexology.com/library/detail.aspx?g=b329d767-56e6-4c9a-8897-e5d-
3fc32a81ft:~text=A%20common2620thread%20among%20nearty,for%20a%20thing%200f%620value Last Access Date: 22.03.2024

19 Mordor Intelligence: “Gaming Industry Size & Share Analysis - Growth Trends & Forecasts (2024 - 2029)” https://www.mordorin-
telligence.com/industry-reports/global-gaming-market Last Access Date: 22.03.2024

20  Gerasimidis K., Kaltenbrunner L.: “Fight for Fair Play: Antitrust Battles in the Gaming Industry”, 2023 https://www.lexology.com/
detail.aspx?g=16fe78aa-32ed-408e-9b34-345ae2ed2030 Last Access Date: 22.03.2024
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In terms of PC platforms and hardware, it can be said that a concentrated mar-
ket has also emerged in terms of online game purchasing platforms (Valve -
Steam), hardware such as graphics cards (Nvidia), operating systems (Win-
dows) and games (Electronic Arts in terms of sports games).

Console gaming platforms are dominated by Sony (PlayStation) and Micro-
soft (Xbox). In addition, Sony and Microsoft tend to increase their power in
the market through acquisitions. Indeed, Microsoft’s acquisition of Activision
Blizzard and Sony’s acquisition of Bungie Studios, a well-known developer,
give strong indications that these two giant undertakings will maintain and
increase their power in the market for a while longer™.

In addition to the current concentrated market structure, acquisitions allow
companies to rapidly expand their game portfolios and customer bases with-
out having to invest in internal game development. In 2022 alone, there were
nearly .000 M&A deals in the global gaming industry with a total value of at
least $123 billion. At this point, it is noteworthy that since 2010, there has been
a200% increase in transactions reported to the European Commission related
to the publishing of computer games®.

b. Accessibility of Content

Another competitive concern is whether the acquirer is likely to restrict compet-
itors’ access to the target company’s games after the transaction, in other words,
whether input foreclosure will arise as an outcome of vertically integrated struc-
tures with the transactions between console manufacturers and game content
providers. For instance, in the Microsoft/Activision Blizzard acquisition, the
main competitive concern was Microsoft’s ability and potential economic incen-
tive to prevent competitors such as Sony and Nintendo from accessing Activision
Blizzard’s content in console video games. Microsoft’s past practice of offering
ZeniMax’s games exclusively on Xbox is another case in point®.

c. Excessive Pricing and Exploitative Practices

It is possible to say that video game prices have been increasing over the years,
consumer complaints have arisen in this direction and consumer demand has
decreased due to these price increases*. However, considering the high devel-
opment and investment costs of game developers and the price sensitivity of
consumers, it would be difficult to consider video game prices as excessive pric-
ing behavior in the context of competition laws. Therefore, although consumer

21 Schwarz D., Shahid F.: “Gaming Under the Competition Spotlight”, 2022 https://www.cliffordchance.com/insights/resources/blogs/
antitrust-fdi-insights/2022/11/Gaming-Under-The- Competition-Spotlight.html Last Access Date: 22.03.2024

22 hups//www.lexology.com/library/detail.aspx?g=16fe78aa-32ed-408e-9b34-345ae2ed2030

23 Gerasimidis, Kaltenbrunner (n 20)

24 ibid
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complaints are concentrated on video game prices, in fact, the alleged excessive
pricing that the authorities investigate arises in other areas of the sector rather
than video game prices.

In this context, the high commission rates and fees that might be charged by
platforms (App Store, Google Play Store, etc.) that mediate game sales in the
sector have raised concerns of excessive pricing and competition authorities
have scrutinized the commissions/fees charged by these platforms. For exam-
ple, the fees charged by Apple in its stores (App Store and Playstation Store)
in both the mobile applications and console games markets have led to com-
plaints and have been the subject of investigations by competition authorities.
Similarly, similar complaints have been filed and investigated against Google
in relation to the Google Play Store.

On the other hand, in addition to excessive pricing, potential concerns include
exploitative practices by not meeting consumer demands and reducing invest-
ments and innovations. The near-monopoly power of popular video games in
the sector in many categories may result in the dominant undertaking con-
tinuing to earn high profits while failing to respond to consumer needs. It can
be said that this trend exists in many relevant video game markets, including
most preferred sports games such as basketball and football*.

d. Access to Licenses

The video game industry involves fierce competition to secure licenses, many
of which are exclusive. Securing licenses to use widely recognized characters,
franchises, teams or universes gives developers a significant competitive ad-
vantage over their competitors by enabling them to make games that appeal
to both existing and potential players. Competition for licenses may therefore
result in the exit of the losing undertakings from the market and reduced com-
petition. For example, the Pro Evolution Soccer series exited the market in the
face of EA FIFA, which became stronger with the support of the licensing rights
it obtained for teams, players and tournaments, and EA Games had an over-
whelming dominance in the football video games sector®.

e. Discriminatory Behavior

The market power of undertakings operating in the sector and the existence of
vertically integrated undertakings raises potential competition law concerns
regarding discriminatory behavior. The fact that an undertaking may own
both game development, hardware and stores may raise potential discrimina-
tory behavior of undertakings operating in the upstream market in terms of

25 Shukla S.: “Ensuring Fair Play: A Call for Competition Oversight in the Gaming Industry”, 2023 https://www.irccl.in/post/ensur-
ing-fair-play-a-call-for-competition-oversight-in-the-gaming-industry Last Access Date: 22.03.2024
26  ibid
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the fees and opportunities they may offer to downstream undertakings and
disruption of competitive functioning in related markets.

1.6. Competition Law Practices

Competition law enforcement in the video game industry focuses on the con-
trol of mergers and acquisitions and the abuse of market power prohibition
due to the nature of the industry, and has been the subject of important and
guiding decisions of competition authorities in recent years. In particular, the
Microsoft/Activision Blizzard acquisition emerged as the most important de-
velopment and discussion area of competition law in the sector in 2023. Be-
sides the control of mergers and acquisitions, the potential abusive practic-
es of Valve (Steam), Apple and Sony operating in the sector have been on the
spothlight of the authorities. Lastly, the UK competition authority CMA has
launched a market study on the distribution of cloud gaming services through
app stores on mobile devices, alongside the supply of mobile browsers and
browser engines in 2022. These decisions and developments in a few years give
a strong indication that competition enforcement in the sector will increase.
In this context, important decisions and developments in the sector in recent
years are analyzed individually in the following sections.

» Activision Blizzard/King Decision of the European Commission
(2016)”

European Commission examined in 2016 the acquisition of sole control of King, a
mobile game developer, by Activision Blizzard, a game developer and publisher.
In the decision, the Commission stated that the market for game software pub-
lishing can be segmented according to different platforms, such as (i) PC games;
(ii) console games; and (iii) mobile games. On the other hand, the Commission
considered that there is no reason to further segment the mobile games market
(i.e. casual, mid-level, hardcore, etc.) on the grounds that undertakings generally
develop games for all major operating systems and that there is no meaningful
difference between games played using different operating systems.

In terms of horizontal and vertical overlap, (i) general market for the publishing
of game software, (i) the market for the publishing of mobile games, and (iii)
narrower potential markets for the publishing of mobile games according to
different operating systems (i.e. Google Android, Apple i0S, etc.), the Commission
considered that there is horizontal overlap between the parties. As a result of its
investigation of these markets, the Commission assessed that there would be
a fair number of mobile game publishers that could compete with the merged
undertaking after the transaction, that entry to the market is relatively easy, that
significant investments are not required for the distribution of games, and that

27 European Commission decision, 12.02.2016, M.7866 https://ec.europa.eu/competition/mergers/cases/decisions/m7866_221_3.pdf
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a notable number of mobile games will continue to be available in the market,
thus the Commission concluded that the transaction would not raise competitive
concerns in the game software publishing market and in potential narrower
markets and cleared the transaction.

» UK Competition Authority’s Sector Reviews (2019-2022) ¢

Competition & Markets Authority (CMA), the UK competition authority,
launched an sector investigation into the automatic renewal of gaming subscrip-
tion contracts as part of its consumer protection activities in 2019. In the outcome
of this investigation, Sony, Nintendo and Microsoft all agreed to revise their au-
tomatic subscription renewal practices in 2022. In this context, Sony commit-
ted to contact customers to remind them how to stop paying their subscriptions
when they have not used them for an extended period of time, and Nintendo
committed to remove automatic subscription renewal as a default option*-

On the other hand, in November 2022, CMA announced the launch of a mar-
ket inquiry into cloud gaming and mobile browsers. Following the sector in-
quiry into mobile ecosystems, which established that Apple and Google have
duopoly market power over operating systems, app stores and web browsers
on mobile devices, CMA launched a separate sector inquiry into how Google
and Apple may have limited market dominance and competition. Considering
Apple and Google’s arguments that the restrictions are essential to protect us-
ers, CMA examines whether there is a need for a new set of rules for the market.

During this period, Apple argued that the CMA’s decision on the sector inquiry
was outside the six-month time limit from the original notification and took
the matter to the Competition Appeal Tribunal (CAT), which found Apple’s ar-
guments to be justified, concluded that the authority had acted in excess of its
authority and suspended the inquiry in March 2023. However, the CAT’s deci-
sion was appealed by CMA and the UK Court of Appeal ruled that the CMA’s
decision to conduct an sector inquiry into the mobile browsers and cloud gam-
ing market was legitimate. Accordingly, the CMA’s sector inquiry was re-initi-
ated in January 2024 and is currently ongoing.

» European Commission’s Microsoft/ZeniMax Acquisition Decision
(2021) *

European Commission has investigated and cleared the acquisition of Zeni-
Max by Microsoft in 2021. ZeniMax is a company that develops and publishes
games for computers, game consoles and mobile devices, while Microsoft is a

28  For the press release of the sector review: https://www.gov.uk/cma-cases/mobile-browsers-and-cloud-gaming

29 For the press release on Nintendo and Sony’s commitments: https://www.gov.uk/government/news/cma-welcomes-sony-and-nin-

tendo-s-gaming-subscription-improvements

30  European Commission decision, 05.03.2021, M.10001 https://competition-cases.ec.europa.eu/cases/M.10001
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global technology giant that develops, publishes and distributes games in all
three markets.

The Commission investigated whether Microsoft could restrict competitors’
access to ZeniMax games, in other words, Microsoft’s possible input foreclosure
practices. On the other hand, the Commission concluded that the proposed ac-
quisition would not raise competition concerns, considering the limited mar-
ket share of the combined company and the existence of strong competitors in
the distribution of video games. The fact that ZeniMax games were not among
the top 15 best-selling games in Europe during the period of the transaction
was one of the grounds for the Commission’s clearance decision.

» European Commission’s Violation Decision Against Valve and Five
Other Publishers (2021)*

The European Commission has fined Valve, the owner of the online PC video
gaming platform “Steam” and the five publishers Bandai Namco, Capcom, Fo-
cus Home, Koch Media and ZeniMax for € 7.8 million for breaching EU anti-
trust rules. The Commission found that the undertakings restricted cross-bor-
der sales of certain PC video games based on the geographical location of users
within the EEA (European Economic Area), entering “geo-blocking” practices.
Valve provides to publishers “Steam activation keys” for user authentication/
activation and offers to the publishers a territory control function, which en-
ables the setting up of geographical restrictions upon activation. The combi-
nation of Steam activation keys with the territory control function enables the
“geo-blocking” of PC video games based on the location of the user. Some us-
ers located outside a designated Member State were prevented from activating
a given PC video game with Steam activation keys.

According to the Commission, Valve and the publishers were engaged in the
following geo-blocking practices:

- Bilateral agreements between Valve and publishers implemented by
means of geo-blocked Steam activation keys which prevented the acti-
vation of certain of these publishers’ PC video games outside Czechia,
Poland, Hungary, Romania, Slovakia, Estonia, Latvia and Lithuania, in
response to unsolicited consumer requests (so-called “passive sales”).

- Geo-blocking practices in the form of licensing and distribution agree-
ments concluded bilaterally between some PC video game publishers
and some of their respective PC video games distributors in the EEA
(other than Valve), containing clauses which restricted cross-border
(passive) sales of the affected PC video games within the EEA, includ-

31 For the press release of the decision: https://ec.europa.eu/commission/presscorner/detail/en/ip_21_ 170
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ing the above-mentioned Central and Eastern European countries.

Thus, the undertakings prevented consumers from activating and playing PC
video games sold by the publishers’ distributors. Therefore, the Commission
has concluded that European consumers could not benefit from the EU’s Digi-
tal Single Market. Publishers who have cooperated with the Commission have
benefited from a reduction in their fines of over € 6 million. Valve chose not to
cooperate with the Commission and was fined over € 1.6 million.

Valve’s objections that the Commission failed to consider that activation codes
enable publishers to protect intellectual property rights licensed on a coun-
try-by-country basis were rejected by the EU General Court on the grounds
that the purpose of geo-blocking is to restrict competition, not to protect intel-
lectual property rights, and the Commission’s decision was upheld.

» Epic Games’ Lawsuits Against Apple and Google (2021-2024)

One of the hot developments of 2024 was the Supreme Court’s ruling on the
lawsuit filed by Epic Games, the owner of the game Fortnite, alleging that Ap-
ple abused its dominant position.

Epic Games has bypassed Apple in Fortnite, to avoid the 30% commission cost
by allowing consumers to pay directly and at a discount for in-game purchases.
However, Apple and Google removed Fortnite from the App Store and Google
Play stores. Thus, Epic Games filed a lawsuit claiming that Apple had abused
its dominant position by requiring developers to use the App Store for sales
to consumers and in-app purchases. As a result of the lawsuit, the US District
Court dismissed most of the claims, but ruled that Apple’s prohibition of pur-
chases outside its system violated competition laws, paving the way for out-
of-store payments for apps®

In January 2024, the Supreme Court denied all appeals by both Apple and Epic
Games. The injunction ordering Apple to allow links that bypass Apple’s pay-
ment system and to cease and desist from policies that violate the injunction
was upheld. However, the ruling did not allow Epic Games to return to the
App Store or require Apple to allow developers to sideload or distribute appli-
cations through third-party stores. This decision was widely interpreted as a
victory for Apple, both because Apple was able to enforce its payment system
throughout the proceedings and because Epic Games was not ordered to re-
turn to the App Store.

In addition to Apple’s practices, Epic Games has also filed a lawsuit against
Google for preventing it from setting up its own store and payment processing
for the sale of its Android apps. In this case, unlike Apple, Google was found to

32 United States District Court for the Northern District of California, Epic Games, Inc. v. Apple Inc., 10.09.2021
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have abused its dominant position in the “Android app distribution market”
and “Android in-app billing services market”, and that its Developer Distri-
bution Agreements with app developers and Mobile App Distribution Agree-
ments and Revenue Sharing Agreements with mobile device manufacturers
were unreasonable restraints of trade in violation of US competition laws. In
addition, Google’s practice of tying Play Store usage to Google Play’s billing
was also found to be in violation of competition law.

Therefore, Epic Games, which did not get exactly the result it wanted in the
Apple case, had its claims accepted in its lawsuit against Google, resulting in
Epic Games’ victory.

» TCA Decision on Take Two/Zynga Acquisition (2022)*

TCA examined the acquisition of sole control of Zynga Inc. by Take-Two Inter-
active Software, Inc. in early 2022 and approved the transaction. In the decision,
it was assessed that although the digital gaming markets include PC, game con-
sole and mobile games, these three markets differ from each other in terms of
both demand substitution and supply substitution, and therefore each of them
constitutes a separate market. It was concluded that some mobile games offered
by Zynga, which can also be played from browsers on computers and game con-
soles, should be considered as mobile games rather than PC or console games.

The Authority determined that Take Two operates in the “computer games”,
“console games” and “mobile games” markets, whereas ZYNGA operates only
in the “mobile games” market; therefore, there is horizontal overlap between
the parties in the mobile games market. Since the transaction parties do not
operate in any vertically related market, there is no vertical overlap.

As a result of the assessment of the possible anti-competitive effects in the
mobile games market, the Authority concluded that there would not be any
concentration that may adversely affect competition on the grounds that the
market shares of the parties to the transaction in the relevant market were rel-
atively low, there were many competing undertakings operating in the market,
the Herfindahl Hirschman Indices (HHI) calculated after the transaction were
well below 1.000 and the changes in the index were very low, and cleared the
transaction.

» Class action Lawsuit Against Apple in UK (2023)3*

In September 2022, a class action was brought in the UK Competition Appeal Tri-

33 TCA decision dated 24.03.2022 and numbered 22-14/215-92

34 UK  Competition Appeal Tribunal decision, 21.11.2023, 1527/7/7/22  https;//www.catribunal.org.uk/sites/cat,
files/2023-11/15277722%20Alex%20Neill%20Class%20Representative%20Limited%20v%20Sony%20Interactive%20Entertain-
ment%20Europe%20Limited%3B%20Sony%20Interactive%s20Entertainment%20Network%20Europe%20Limited%3B9%20
and%20Sony%20Interactive%20Entertainment%20UK%20Limited%20-%20]ud.pdf
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bunal (CAT) alleging that Sony abused its dominant position by imposing unfair
terms and conditions on game developers and publishers, resulting in excessive
and unfair prices for end consumers for every digital purchase of games or in-game
content from the PlayStation Store. The following allegations are made in the case:

- Sony did not authorize the use of other third-party operating systems
or applications to play games on PlayStations,

- Digital games and add-on content for use on PlayStations can only be
purchased through the PlayStation Store; and

- Sony charged developers a 30% commission on the price paid by con-
sumers for all game and add-on content purchases made through the
PlayStation Store, which was excessive.

The CAT rejected Sony’s request to dismiss the case on the grounds that Sony
failed to prove that the allegations were not well-founded and decided that the
case would continue, but the case has not yet concluded.

» French Competition Authority’s Investigation Against Sony
(2023)*

French competition authority, Autorité de la Concurrence imposed administra-
tive fine to Sony for abusing its dominant position in the market for the supply of
video game controllers for PS4 for more than four years in December 2023.

PS4 is Sony’s 8th generation console and on sale since 2019, it comes with a
PS4 controller called a DualShock 4, designed by Sony. This same controller
is also sold separately, as video game controllers are the best-selling console
accessory. The Autorité found that Sony had abused its dominant position by
implementing two practices simultaneously such as:

Technical countermeasures: Autorite determined that Sony implement-
ed to combat counterfeiting, which affected the proper functioning of
third-party video game controllers (produced by manufacturers other
than Sony and without an official Sony licence), regularly leading to them
being disconnected during console operating system updates.

Non-transparent licensing policy: Autorite also determined that Sony
non-transparent licensing policy, which in several cases prevented rival
companies that wanted to market PS4- compatible controllers from join-
ing the OLP partnership programme, which is the only way for third par-
ties to obtain an official licence and unique identification numbers. The
Autorité found that by refusing to communicate the OLP access criteria to

35 For the press release of the decision: https;//www.autoritedelaconcurrence.fr/en/article/autorite-de-la-concurrence-fines-sony-
eul35-million-abusing-its-dominant-position-ps4-video
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manufacturers who requested them, Sony applied the criteria in a discre-
tionary manner, even though access to the programme was the only way
to avoid disconnections.

The Autorité considered that the combination of these two practices signifi-
cantly damaged the brand image of the third-party manufacturers affected,
regarding both players and distributors, slowing down their expansion in the
market and leading to their possible foreclosure. As a result, an administrative
fine of 13.5 million Euros was imposed on Sony.

» U.S. Department of Justice Settlement Request Against Activision
Blizzard (2023)3%*

The U.S. Department of Justice (DOJ) filed an antitrust lawsuit against Activ-
ision Blizzard Inc. for imposing rules that limited competition for players in
Overwatch and Call of Duty professional esports leagues and suppressed the
wages of esports players in these leagues in violation of the Sherman Act. Itis
mentioned by the DOJ that professional esports players -like all workers- de-
serve the benefits of wages for their services and Activision’s conduct prevent-
ed that from happening. Additionally emphasized, today’s lawsuit makes clear
that the Antitrust Division remains committed to protecting workers across all
types of industries from anticompetitive conduct. As alleged in the complaint,
filed in the U.S. District Court for the District of Columbia, in two esports
leagues owned by Activision, Activision and the independently-owned teams
in each league implemented a so-called “Competitive Balance Tax” and the tax
was structured to penalize teams in the Overwatch and Call of Duty Leagues,
respectively, if a team’s player wages exceeded a threshold set by Activision.
At the same time, the Antitrust Division filed a proposed consent decree to ad-
dress its competition concerns. If approved by the Court, the proposed consent
decree would prohibit Activision from imposing any rule that would, direct-
ly or indirectly, limit player wages in any of Activision’s professional esports
leagues, or that would tax, fine, or otherwise penalize any team for exceeding a
certain amount of wages for its players.

» Investigations into Microsoft’s Acquisition of Activision Blizzard
(2023)

European Commission’s Decision®”:

The European Commission had announced that it is conducting an in-depth
investigation into the acquisition of Activision Blizzard by Microsoft due to

36  For the US Department of Justice press release: httpsy//www.justice.gov/opa/pr/iustice-department-files-lawsuit-and-pro-

posed-consent-decree-prohibit-activision-blizzard

37 European — Commission  decision, 15052023, M.10646  https://ec.europa.eu/competition/mergers/casesl/202330
'M_10646_9311516_7443_3.pdf
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competition concerns in the markets for the distribution of video games for
consoles and PCs and PC operating systems. Following its initial review, the
Commission found that the transaction could significantly lessen competition
in the markets for the distribution of video games for consoles and PCs, includ-
ing multi-game subscription services and/or cloud game streaming services,
and PC operating systems, and that it was also concerned about possible re-
strictions on other platforms’ access to Activision Blizzard’s console and PC
games. These competition concerns in the Commission’s in-depth investiga-
tion decision were based on the following considerations:

- With its acquisition of Activision, Microsoft would have the ability, as
well as the economic incentive, to engage in market-foreclosure strategies
against distributors of console video games that compete with Microsoft,
such as by preventing competitors from making Activision’s video games
available to consumers on their consoles or by disadvantaging the terms
and conditions of their access to or use of those video games,

- In the market for multi-game subscription services and/or cloud game
streaming services, Microsoft’s acquisition of Activision may block access
to PC and console games, making it more difficult for competing console
and PC video game distributors offering such services to operate.

In short, the Commission had announced that it was taking the acquisition under
in-depth investigation due to concerns that Microsoft could combine Activision’s
games with Microsoft-owned Windows cloud game streaming services to reduce
the ability of rival computer operating system providers to compete with Win-
dows, and that such potential strategies could harm competition in those markets.

Following its in-depth investigation, the European Commission approved Mi-
crosoft’s application to acquire Activision Blizzard, which develops and pub-
lishes games for PCs, consoles and mobile devices, subject to compliance with
the commitments made by Microsoft. The Commission’s in-depth market in-
vestigation indicated that Microsoft could not harm competing consoles and
competing multi-game subscription services, while on the other hand, Micro-
soft could harm competition in game distribution through cloud game stream-
ing services and strengthen its position in the PC operating systems market.
Thus, Commission concluded that Microsoft’s acquisition of Activision Bliz-
zard may harm competition in the relevant markets.

To address these concerns, Microsoft has made comprehensive licensing com-
mitments to consumers and cloud game streaming service providers in the
European Economic Area, including a free license to stream all current and fu-
ture Activision Blizzard PC and console games. In this context, Microsoft has
committed to provide free licenses for Activision Blizzard games to consum-
ers and cloud service providers for a period of 10 years. Thus, Activision Bliz-
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zard games, which were not available on any cloud gaming service prior to the
transaction, could be accessed through cloud gaming services in the same way
as consumers who download and play the relevant games, and accordingly,
both consumers would be able to play Activision Blizzard games on the cloud
and cloud gaming services would develop with Activision Blizzard games.

The Commission found that these commitments fully addressed the competition
concerns identified and that the licensing commitments represented a develop-
ment that would promote competition in the emerging and rapidly growing mar-
ket for cloud game streaming services, and finally cleared the acquisition of Activi-
sion Blizzard by Microsoft on condition of full compliance with the commitments.

CMA’s Decision®®:

CMA, reviewed the acquisition in a similar manner to the European Commis-
sion, citing its concerns that competition in gaming consoles, multi-game
subscription services and game broadcasting may be significantly diminished,
and has cleared the transaction as a result of the phase 2 investigation.

CMA noted that Microsoft, together with Sony and Nintendo, is one of the
three major undertakings that have led the gaming consoles market for the last
20 years and that entry to the market has been very limited. Moreover, as Ac-
tivision Blizzard owns some of the world’s best-selling and most recognizable
game franchises, such as Call of Duty and World of Warcraft, CMA expressed
its concerns that Microsoft’s acquisition of Activision Blizzard could harm
competition by denying competitors, including new entrants to the gaming
industry, access to Activision games or providing access on much worse terms.

CMA also emphasized the potential impact of combining Activision Blizzard
with Microsoft’s wider ecosystem. In this regard, the CMA emphasized that
Microsoft already has a leading gaming console (Xbox), a leading cloud plat-
form (Azure) and a leading PC operating system (Windows OS), all of which
could be important for success in cloud gaming. CMA also expressed concerns
that Microsoft could harm competition in the emerging market for cloud gam-
ing services by leveraging Activision’s games and Microsoft’s strength in con-
sole, cloud and PC operating systems.

To address CMA’s competitive concerns, similar to its commitments to the Eu-
ropean Commission, Microsoft committed that it would grant a royalty-free,
10-year license to make all Activision Blizzard games available on competing
cloud gaming platforms and on cloud gaming platforms for games purchased
from different retailers, but this commitment was deemed insufficient by the
CMA and the transaction was not approved.

38  For the press release of the decision: https.//www.gov.uk/government/news/microsoft-concession-a-gamechanger-that-will-pro-
mote-competition
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In response, Microsoft proposed that Activision’s cloud gaming rights would
be acquired by Ubisoft instead of Microsoft, and CMA announced in October
2023 that it had approved Microsoft’s acquisition of Activision Blizzard with-
out cloud gaming rights. CMA stated that this new approved deal would mean
the transfer of cloud publishing rights (outside the EEA) to all PC and console
content produced by Activision over the next 15 years to a strong, independent
competitor with the ability to offer new ways to access that content.

CMA stated that the transfer of cloud gaming rights to Ubisoft would prevent
the restriction of competition in the cloud gaming market and maintain com-
petitive prices and services for cloud gaming customers in the UK, allow Ubi-
soft to offer Activision’s content under any business model, including multi-
game subscription services, and finally enable cloud gaming providers to use
non-Windows operating systems for Activision content, thereby reducing
costs and increasing efficiency.

Turkish Competition Authority’s Decision*”

TCA approved the acquisition of sole control of Activision Blizzard Inc. by
Microsoft Corporation in line with the decisions of CMA and the European
Commission. TCA determined that Microsoft’s main areas of activity are pro-
ductivity, business process solutions, smart cloud technologies and personal
computing and that Microsoft offers Xbox game consoles and Surface series
personal computers to consumers in the gaming sector, which is important for
the case. Furthermore, TCA stated that Microsoft develops, publishes and dis-
tributes games for computers, game consoles and mobile devices through its
collection of 24 first-party game developers called Xbox Game Studios, as well
as publishes and distributes games developed by second and third party game
developers. On the other hand, Activision Blizzard is primarily engaged in the
development, publishing and distribution of games. Activision Blizzard focus-
es on computer and console games and provides software licenses to distribu-
tion companies in addition to full game sales, in-game sales and subscriptions.

In its decision, the TCA included the decisions of competition authorities
around the world regarding the acquisition subject to the application, and
then included the opinions of third parties. Taking these decisions and opin-
ions into consideration, the relevant product markets were identified under
the headings of (i) game development and publishing, (ii) game distribution,
(iii) game playing tools (hardware gaming and cloud gaming), (iv) licensed
product sales, (v) online display advertising and their sub-headings, but no
definite definition of the relevant product market was made. The relevant geo-
graphical market was determined as Tirkiye, however, considering the global
nature of the gaming industry and the lack of significant variations between

39 TCA decision dated 13.07.2023 and numbered 23-31/592-202.

NAZALI Tax & Legal



countries, it was stated that global markets were also taken into consideration.

As a result of the concentration analysis, the TCA found that the parties over-

» o«

lap horizontally in the “Game Development and Publishing”, “Game Distri-
bution”, “Licensed Product Sales” and “Online Display Advertising” markets
and vertically in the “Console Hardware and Cloud Gaming” and “Game Dis-
tribution” markets. In this context, the TCA made the following assessments
separately for each affected market listed above. The markets with horizontal

overlap were evaluated as follows:
a. Assessment of the Game Development and Publishing Market

Regarding the game development market, which refers to the design, program-
ming and testing of a game, and the game publishing market, which refers to
the licensing, marketing and distribution of a game, the TCA assessed that the
total market shares of the parties were such that there were no post-transac-
tion anti-competitive concerns and that there were many competitors as suffi-
cient countervailing forces.

b. Assessment of the Game Distribution Market

TCA took the digital game distribution market as a basis since the parties do not op-
erate in the physical distribution channel, and found that there is horizontal overlap
since both Microsoft and Activision operate in the game distribution market, and
that the parties compete with many other digital storefronts operated by game pub-
lisher and developer undertakings such as Tencent and Valve (Steam), and with a
large number of undertakings, including other major entertainment companies.

Considering that the parties to the transaction have very limited market shares
and that there are many competitors in a position to exert competitive pressure,
TCA concluded that the notified transaction is not likely to resultin a significant
lessening of competition in the game distribution market where horizontal over-
lap occurs, both in terms of unilateral effects and coordination effects.

c. Assessment of the Licensed Product Sales Market

The TCA determined that Microsoft operates in the market for the sale of li-
censed products through its online licensed product store microsoftmerchan-
dise.com and Activision operates in the market for the sale of licensed products
through its online store gear.blizzard.com, hence horizontal overlap is in place.
However, the TCA concluded that the transaction would not restrict competi-
tion in the market for the sale of licensed products, taking into consideration
the existence of a large number of players in the market, the existence of estab-
lished and major competitors, the parties’ total market shares remaining quite
low, and the existence of many new players.
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d. Assessment of the Online Display Advertising Market

The TCA found that Microsoft carries out its advertising services within the
MSAN platform, MSN, Outlook, Edge and to a limited extent Xbox, whereas
Activision carries out its advertising services through in-game advertising in
free-to-play computer and mobile games and online display advertising in
mobile games offered by King in particular, thereby there is horizontal over-
lap in the market. However, the TCA assessed that Microsoft focuses more on
display advertising and Activision focuses on in-game display advertising in
mobile games, and that the parties’ offers and products differ from each other.

With respect to the above-mentioned markets where there is horizontal over-
lap, the TCA concluded that there is no need for a more detailed analysis to be
made since the total share of the parties in the relevant market is below 20%
and that there will not be any competitive concerns with respect to the afore-
mentioned markets.

In addition to the markets with horizontal overlap, the TCA also found that
there is vertical overlap in the markets for the development and publishing of
games, digital distribution of console and computer games, console hardware
and cloud gaming services and made the following assessments:

i. Assessment of the Console Hardware and Digital Distribution of
Console Games Markets

The TCA determined that only Microsoft operates in the console hardware mar-
ket, whereas Activision operates in the development, publishing and distribu-
tion of computer, console and mobile games, and therefore vertical overlap has
occurred. However, considering the market shares of the parties in the console
hardware market, Sony’s leading position, Activision’s CoD game on Xbox con-
soles and the importance of the cross-play feature, the TCA concluded that it
would not be economically meaningful for Microsoft to close the market to its
competitors through input foreclosure. In addition, the TCA considered that
Microsoft’s negotiations with Sony and Nintendo regarding Activision games
indicate that Microsoft intends to provide Activision games to rival consoles.
In this context, the TCA concluded that the merged undertaking would not
have the opportunity and incentive to close the market by blocking the access
of Activision games to Sony, a rival console provider, after the transaction.

Additionally, taking into account the low market share of Xbox consoles and
the power of Sony as a competitor, TCA assessed that Microsoft would not be
able to restrict the access of upstream competitors to downstream customers,
and that there would be no incentive to restrict customers due to their limit-
ed market share and the fact that Microsoft generates revenue largely through
third-party game developers’ games.
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ii. Assessment of the Digital Distribution of Computer Games Market

Considering the low market share of Microsoft, the existence of strong com-
petitors such as Tencent and the large number of players in the market, the
TCA concluded that the computer games owned by the combined undertaking
could not be considered as an important input in the market, and therefore
Microsoft had no possibility to refuse to provide computer games to rival com-
puter game distributors. On the other hand, Microsoft lacked the market pow-
er to input foreclosure in a profitable manner. Finally, considering the fact that
Microsoft negotiated with Valve, one of its competitors, for the listing of the
CoD game on Steam, it was assessed that Microsoft did not have an incentive
to input foreclosure.

In terms of customer foreclosure, the TCA assessed that Microsoft would not
have the opportunity and incentive to customer foreclosure in the market of
digital distribution of computer games in light of factors such as Microsoft’s
low market share, the presence of many players in the market and the exis-
tence of strong competitors.

iii. Assessment of the Cloud Gaming Services Market

The TCA determined that while Microsoft offers cloud gaming services, Activi-
sion develops and publishes games, and therefore, vertical overlap also occurs in
the cloud gaming services market. However, the TCA assessed that even if Mic-
rosoft started to offer cloud gaming services in Tiirkiye, it would not be econom-
ically possible for Microsoft to close the market to its competitors through input
foreclosure, considering the global market share in the cloud gaming services
market and the presence of many large and powerful players in the market.

In terms of customer foreclosure, it was determined that Microsoft would not
be able to restrict the access of upstream competitors to downstream custom-
ers, considering that the market is newly developing, there are many strong
competitors in the downstream market, and the game content is important to
compete in the relevant market.

Following its market-specific assessments, the TCA examined whether the
commitments submitted by Microsoft to the European Commission are bind-
ing for the Turkish markets and determined that the commitments will be also
valid in Tirkiye for 10 years.

In this context, since the parties’ activities in Tiirkiye do not overlap within the
scope of cloud gaming services, there is a very limited possibility of overlap in
terms of the parties’ activities in this market on a global scale, and the concerns
regarding the closure of the market to competitors are completely eliminated
within the scope of the commitments submitted by the parties to the Commis-
sion, the commitments offered are valid for Tirkiye and will also be valid for the
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undertakings that will enter the market in the future, and that Microsoft has al-
ready entered into contracts with many undertakings, the TCA concluded that
the relevant transaction will not create an anti-competitive concern within the
scope of unilateral effects in the market. As a result, the TCA decided that there
is no significant lessening of effective competition and cleared the acquisition.
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SUSTAINABILITY

Sustainability has become one of today’s key global agenda issues. Challenges such
as climate crisis, environmental pollution and scarcity of natural resources make
sustainability even more important, and the world’s need for a more inclusive
global economy is evolving into an urgency. The concept of sustainability, which
came to the forefront in the United Nations Report “Our Common Future” pub-
lished in 1987}, refers to the ability to respond effectively to the needs of the present
while preserving the capacity of future generations to fulfill their requirements.? In
this context, the UN announced the “2030 Agenda for Sustainable Development”
in 2015, which strongly put forward 17 global sustainable development goals in a
wide range of areas such as water, energy, climate, oceans, urbanization, trans-
portation, science and technology to be adopted by all stakeholders. In the same
manner, the European Union and the OECD have set targets to achieve zero net
greenhouse gas emissions by 2050, a more sustainable economy and non-discrim-
ination of any community or area in the implementation of this order. *

A global transition to a sustainable economy not only offers economic pros-
pects, but is also crucial to addressing challenges related to climate change.
While governments and global organizations will lead the way towards a sus-
tainable economy through environmentally sound regulations, investments
and incentives, these alone will not be enough. If efforts by public authorities
are not convincing or if actions that exceed these efforts are required, signifi-
cant contributions can be made by utilizing the commercial know-how, inno-
vation capability, and impact on consumption in the markets. In this context,
besides the individual actions of firms within the private sector, cooperation
between undertakings may be considered to achieve more effective and com-
prehensive outcomes.

In various branches of law, the concept of sustainability comes to the agenda
as an essential or subsidiary issue. Competition law, on the other hand, deals
with the behavior of undertakings engaged in economic activities in the mar-
kets based, on the rules established for the protection of competition in these
markets, and it is accepted that competition law aims to “establish social wel-
fare” by using various instruments. *

1 Brundtland Report: Report of the World Commission on Environment and Development: Our Common Future, United Nations,
04.08.1987

2 Univesity of Alberta, Office of Sustainability, UAlberta’s Sustainability Plan

3 United Nations, Transforming our world: the 2030 Agenda for Sustainable Development, //sdgs.un.org/2030agenda

4 European Commission, A European Green Deal: Striving to be the first climate-neutral continent, https://ec.europa.eu/info/strategy/
priorities-2019-2024/european-green-deal_en

5 Principles of Competition Law, https;//www.rekabet.gov.tr/tr/Sayfa/Rekabet-savunuculugu/rekabet-hukuku/rekabet-hukukunun-esaslari
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The relationship between competition law and sustainability stands out at this
point. It is possible to mention that sustainability will promote more efficient
use of resources and reduce environmental impacts in terms of the functions of
competitive markets. ¢ Moreover, a competition policy that takes into account
environmental impacts while establishing a competitive market environment
will contribute to achieving sustainability goals. Competition law and sustain-
ability may find common ground in establishing sustainable competition by
supporting cooperation on efficient resource allocation, maintaining product
quality, and promoting technological progress and innovation. To achieve this
purpose, competition authorities may intervene in anti-competitive violations
that harm a sustainable competitive market environment, such as cartels that
slow down technical progress in green technology, exclusionary behavior that
prevents more sustainable competitors from entering the market or competing
on equal terms, or mergers that may lead to a decrease in green innovation. ’

On the other hand, there are also some conflicts between sustainability and
competition law. Indeed, it may be possible to penalize collaborations that ap-
pear to be formed for the purpose of sustainability (“greenwashing”) as a car-
tel in the context of competition law. Likewise, certain collaborations that are
motivated by sustainability may be illegal even if they are under the heading
of sustainability, when the positive effects of these collaborations in the com-
petitive market environment are not at an acceptable level compared to the
negative repercussions that these collaborations will cause.

According to the UNCTAD Report®, which was drafted to investigate the im-
pact of competition law on the implementation of sustainability goals and
the approach of international organizations on this issue, it is accepted that
competition authorities will play an important role for this purpose. In fact,
if competition policy is designed and effectively implemented in accordance
with economic, social and environmental conditions, it is expected to com-
plement other public policies for sustainable, inclusive growth and develop-
ment. Similarly, in the context of competition law-sustainability, the OECD
finds that, given the fundamental role of the individual and collective efforts of
undertakings, competition policy has a key role to play in contributing to the
technological progress necessary to achieve environmental goals and ensuring
the efficient allocation of capital.” OECD points out that competition authori-
ties may face various challenges in incorporating environmental impacts into
competition analysis when using their traditional instruments. Accordingly, it

6  OECD Environmental Considerations in Competition Enforcement, December 2021

7 Competition Policy and Sustainable Development, APEC Competition Policy and Law Group, Post-Workshop Report, July 2023, hitps;/
www.apec.org/docs/default-source/publications/2023/7/223_ec_competition-policy-and-sustainable-development.pdf?sfursn=cfd2c2f9_2#:~:-
text=Competition%20law%20and%20sustainable%20development,0f%2Osustainability%2Drelated%20business%20practices.

8  United Nations Conference on Trade and Development, The role of competition policy in promoting sustainable and inclusive growth, 27.04.2015
9 OECD (2021), Environmental considerations in competition enforcement, OECD Competition Committee Discussion Paper, https://
www.oecd.org/daf/competition/environmental-considerations-in-competition-enforcement.htm
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is stated that competition authorities may face difficulties in terms of how to
evaluate environmental impact analyses, benefit analyses in terms of individ-
ual or public interest, the balance between environmental benefits and other
benefits, or future projections of environmental impacts.

The fundamental concern in the relationship between sustainability and com-
petition law, or in a more descriptive conceptualization competition protection
law, is the potential for conflict between the actions to be taken to protect sus-
tainability and the requirements of competition protection law. The approach
recently developed or constructed in competition law aims to manage this con-
flict. Accordingly, on the one hand, competition law aims not to hinder the ac-
tions taken on behalf of sustainability in the markets and, moreover, to create an
incentive motivation by the authorities in this regard, while on the other hand,
various approaches are being developed in order not to create a protection for
anti-competitive practices in the markets under the umbrella of sustainability.

1. Sustainability vs. Competition Law in 2023

Sustainability concept and awareness is expanding its sphere of impact day
by day and becoming more and more common on the agenda. In this context,
“sustainability” centered developments took place in 2023 and it was a rela-
tively active year.

One of the significant developments in terms of EU competition law enforce-
ment in 2023 was the adoption of the Horizontal Block Exemption Regulations
“HBER” and Horizontal Guidelines® by the European Commission on June 01,
2023. This regulation establishes a “safe harbor” for particular categories of hor-
izontal cooperation agreements. The Guideline provide guidance to undertak-
ings to assess the compliance of various forms of cooperation with competition
law within this safe harbor. Sustainability agreements give rise to competition
concerns under Article 101(1) only if they involve severe restrictions in the form
of restrictions of competition in terms of objectives, or if they have significant
adverse effects on competition in contravention of Article 101(1) TFEU". When
sustainability agreements breach Article 101(1), they can still be justified under
Article 101(3) if the four conditions of this provision are satisfied.

Atthis point, a significant and noteworthy matter is that a new section covering
sustainability agreements has been included in the Guidelines with the recent
amendments mentioned above. In this section, it is clarified that competition
law rules do not prevent agreements between competitors for sustainability
purposes, except in cases of restrictions on competition or significant actual
or potential adverse effects on competition, and a guiding content is provided

10 European Commission, 01.06.2023, https://ec.europa.eu/commission/presscorner/detail/en/ip_23_.2990
11 Treaty on the Functioning of the European Union
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in this regard. HBER provides a safe harbor for sustainability standardization
agreements that comply with defined conditions. The types of benefits that
may be taken into account for the evaluation of sustainability agreements in
the context of competition law are defined and itis also clarified how a sustain-
ability agreement may be granted exemption from competition law sanctions.

Another development on the EU side was the European Commission’s publica-
tion on 07 December 2023 of its Guidelines™ on how undertakings can design
joint sustainability initiatives in relation to the exception to EU competition rules
introduced by the recently reformed “Common Agricultural Policy”. Under Reg-
ulation 1308/2013" on the common regulation of markets for agricultural prod-
ucts, certain anticompetitive agreements in the agriculture sector are exempted
from competition law sanctions where they are indispensable for achieving sus-
tainability standards that go beyond mandatory EU or national rules.

In particular, the Guidelines regulate: (i) defining the scope of the exception,
(i) defining appropriate sustainability objectives, (iii) setting requirements
for sustainability standards, (iv) detailing the condition that sustainability
agreements are indispensable for achieving the sustainability standard, and
(v) defining the scope of ex-post intervention by competition authorities. In
this context, in terms of the implementation of sustainability-competition law
regulation specifically for the agriculture sector, this is a remarkable develop-
ment that took place at the end of 2023.

The United Kingdom has also recently witnessed sustainability-related com-
petition law developments. As is known, in 2021, the UK Competition and
Markets Authority (CMA) published the “Guidelines on Environmental Sus-
tainability Agreements”, defining and interpreting sustainability agreements
as “cooperation agreements between businesses to achieve sustainability ob-
jectives, such as combating climate change” for the purposes of the existing
competition rules, limiting the scope to solely environmental sustainability."
On October 12, 2023, the CMA published the new “Green Agreements Guid-
ance”” while the implementation continued within the framework of the
aforementioned guidance. The Green Agreements Guidance is designed to
provide clarification to companies on the application of “Chapter I - Prohibi-
tion in the Competition Act 1998” to environmental sustainability agreements
between competitors. Unlike the previous guidance published in January 2021,
the Green Agreements Guidance provides a more flexible approach to certain
types of sustainability agreements. The Guidance expands on the previous

12 European Commission, 07.12.2023, https://ec.europa.eu/commission/presscorner/detail/en/IP_23_6370

13 European Commission, “Regulation 1308/2013 establishing a common organisation of the markets in agricultural products (‘CMO
Regulation’)”, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013R1308

14 Competition & Markets Authority, Guidance: Environmental Sustainability Agreements and Competition Law, 27.01.2021

15 Competition & Markets Authority, Green Agreements Guidance: Guidance on the application of the Chapter I prohibition in the
Competition Act 1998 to environmental sustainability agreements, 12.10.2023
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guidance and includes new examples to provide a more defined approach. In
this context, the Guidance lists nine types of “green agreements” that are not
related to competition in the market or are not considered to have a significant
impact on competition, which are:

»  “Non-appreciable” agreements where the parties have a minor total
market share in the affected market and the agreement does not re-
strict competition in object,

» Agreements that do not affect the main parameters of competition,
such as price, quantity, quality or innovation,

»  Agreements to jointly bring about something that neither party can do
alone because of lack of technical competence or because of the level
of risk involved or the level of investment required,

»  Cooperation agreements between competitors that arise for reasons
beyond incentives, such as complying with a legal requirement,

»  Agreements to aggregate objective and evidence-based information
about, or provide a ranking for, suppliers’ environmental sustainabil-
ity credentials, unless the agreements require the parties to purchase
from (or not purchase from) specific suppliers and the parties share
competitively sensitive information about the prices or quantities
purchased from those suppliers

» Industry standard-setting agreements for the establishment and im-
plementation of a standard based on a set of conditions

»  Agreements on the phase-out or withdrawal of unsustainable prod-
ucts or processes, provided that this does not lead to a significant in-
crease in prices or a significant deterioration in quality or choice for
consumers

»  Agreements on environmental targets across a sector, provided that
participating businesses remain independent in determining their own
contributions and the way in which they meet or exceed their targets

»  Voting agreements between shareholders to support corporate poli-
cies that address environmental sustainability

In order for green agreements to benefit from the exemption, the parties are re-
quired to establish that the green agreements provide certain benefits, improve
production or distribution, or promote technical or economic progress, and that
the restrictions on competition contained in the agreement are indispensable in
achieving these benefits. In addition, according to the Guidelines, a green deal
for sustainability purposes must result in “consumer benefits”. The benefits for
consumers must be objective, tangible and verifiable, and it is emphasized that
the “fair share to the consumer” condition for determining the consumer benefit
should be evaluated by taking into account the sum of the benefits of consumers
in the market affected by the agreement and in other markets.
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Briefly, while promoting sustainability, the CMA’s “Green Deals Guidelines”
aims to provide greater clarity to undertakings considering such coopera-
tion, including reminders such as “good faiths” cannot be a valid argument
for non-compliance, including for environmental purposes, and that the ex-
change of competitively sensitive information with existing/potential com-
petitors should be avoided in such cooperation.

The Netherlands has been one of the countries where significant developments
have taken place on the sustainability axis in 2023. Besides the publication of a
guideline in the Netherlands, asin the developments in other countries, there are
also decisions, especially within the framework of waste management. Initial-
ly, on May 23, 2023, the Dutch competition authority (“ACM”) has not cleared
the takeover of the Amsterdam-based waste management company Afval en
Energiebedrijf (AEB) by its competitor Afvalverwerking Rijnmond (AVR) on the
grounds that AVR would reach a significant market share and this would in-
crease the processing costs of household waste and low-level hazardous waste.'®
In 2021, when the Municipality of Amsterdam decided to privatize AEB, AVR won
the tender and applied to ACM for the acquisition. As a result of various econom-
ic analyses conducted by ACM upon notification, it was assessed that there are
very few players in the Netherlands that can process waste on a large scale, and
if the takeover takes place, the costs for waste processing will increase for many
municipalities in the south of the Netherlands as AVR/AEB’s waste incineration
facilities will be far away and these costs will be passed on to the residents by
the municipalities. Furthermore, while it was stated that the market share of
the post-acquisition undertaking would reach 80% and its processing capacity
would be twice that of its nearest competitor, it was assessed that the acquisi-
tion would not accelerate efforts to make waste processing more sustainable, as
claimed by AVR, that sustainability measures such as sorting facilities or CO2
capture should already be in place and that sustainability objectives could al-
ready be achieved through various collaborations between the players, if neces-
sary, and the transaction was authorized. This decision is a remarkable example
of the grounds on which sustainability-based defenses can be evaluated in com-
petition law practices regarding mergers and acquisitions.

Also on June 13, 2023, the ACM updated its “Guidance Regarding Sustainability
Claims”, which provides general rules and practical examples for sustainability
claims.” The Guidelines contain five specific rules that aim to help undertakings
to properly establish their sustainability disclosures. These rules are as follows:

> Draft their sustainability claims in an accurate, clear, detailed and
comprehensive manner,

16 Authority for Consumers and Markets (“ACM”), 23.05.2023, https:;//www.acm.nl/en/publications/acm-blocks-acquisi-
tion-waste-management-company-aeb-rival-company-avr
17 Authority for Consumers and Markets (“ACM”), 13.06.2023, hitps;/fwww.acm.nl/en/publications/guidelines-regarding-sustainability-claims
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>  Supporting sustainability statements with data and keeping them up-
to-date,

> Making accurate comparisons with competitor products or other
brands,

> Ensure that statements and labels with images guide consumers rath-
er than confuse them,

>  Clearly state future sustainability goals.

Finally, on 4 October 2023, the ACM announced a new policy rule entitled “
Oversight of Sustainability Agreements”. The new policy rule sets out its ap-
proach to ensure that undertakings can cooperate to achieve sustainability
goals and that competition rules are applied in a way that does not create ob-
stacles to agreements that contribute to a sustainable society.”® Accordingly,
it states that undertakings can work together to meet their sustainability ob-
jectives without infringing competition rules if certain conditions are met. In
summary, the policy rule states that undertakings may jointly agree to comply
with a binding national or EU sustainability rules that are not fully enforce-
able and may agree to effectively achieve environmental objectives (such as
the reduction of CO2 emissions) if there is a significant and objective benefit
to consumers. This policy rule is in line with the European Commission’s prin-
ciples on sustainability agreements set out in the HBER Guidelines. It is note-
worthy that the ACM applied this policy rule for the first time to the agreement
for waste pickers to cooperate to promote recycling."” Accordingly, commercial
waste collectors were approved by the ACM under the policy rule to enter into
an agreement to offer at least two segregated waste streams to institutional
businesses that can deliver at least 240 liters of commercial waste per week.
The ACM considered this scheme to be in line with the policy rule asitisin line
with the legal waste segregation obligation for waste collectors and contrib-
utes to sustainable waste management, segregating waste at source, support-
ing a sustainable economy, avoiding waste of raw materials and ensuring less
waste is incinerated. This decision is important as it is a concrete example of
how the announced policy rules will be reflected in practice.

The last noteworthy development for 2023 is that the German competition
authority, Bundeskartellamt, decided not to conduct a detailed investigation
into the German Sustainable Cocoa Initiative (Kakaoforum) on June 13,2023.2°
Kakaoforum is an initiative that aims to support cocoa farmers by targeting
sectoral cooperation between public authorities, cocoa and chocolate industry

18 Authority for Consumers and Markets (‘“ACM”), 04.10.2023, “ACM’s oversight of sustainability agreements”, https://www.acm.nl/
system/files/documents/Beleidsregel%20Toezicht%20ACM%200p%20duurzaamheidsafspraken%20ENG.pdf

19 Authority for Consumers and Markets (“ACM”), 04.10.2023, https//www.acm.nl/en/publications/acm-positive-about-collabora-
tion-waste-collectors-stimulate-recycling

20 Bundeskartellamt, 13.06.2023,  https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/  Pressemitteilungen/2023
/13_06_2023_Kakaoforum.html
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companies, leading players in the German retail market trade and internation-
al NGOs, and encouraging its members to voluntarily commit to fair, individu-
alized minimum prices for producers, as well as quotas and premium systems.

In its examination, Bundeskartellamt concluded that Cocoforum uses refer-
ence prices established through development assistance research, not fixed
premiums, and that each member is required to disclose its individual com-
mitments, such as minimum prices, quotas and premiums, in an aggregated
form with its own plans. The Bundeskartellamt considered it a positive fac-
tor that all commitments made by members of the initiative are voluntary and
that there are no sanctioning mechanisms for failure to fulfill these commit-
ments. Furthermore, Bundeskartellamt found that individual commitments
are published anonymously and with regional information, and that they rep-
resent a relatively insignificant part of the total price formation along the value
chain and final chocolate products. Based on these findings, Bundeskartellamt
decided that a detailed investigation into the Cocoa Forum was not required.

All in a nutshell, the approaches to sustainability agreements in the competi-
tion law context in the Continental European states are converging. Accord-
ingly, there are no major differences from the existing rules of competition law
for agreements between competitors, and the approach that these agreements
will not be contrary to competition law if the situation resulting from the sus-
tainability agreement does not restrict competition completely, and if more
environmental benefits are offered to consumers compared to the restriction
in competition. In this framework, the approach that a broader benefit analysis
should be made becomes more critical, and it is suggested that the assessment
of the benefit analysis will take into account the value dependent on individ-
ual use, the value not dependent on individual use, and the collective benefit.
The approach that there can be no exemption from hard restrictions under a
sustainability agreement and that companies should prevent the emergence of
a “greenwashing” situation by abusing environmental policies can be consid-
ered as a common emphasis from the very beginning of these studies.
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ENERGY

This study will examine the outlook of the electricity and electric vehicle
charging station markets from the perspective of competition law and the cur-
rent developments in 2023.

1. Electricity Market

The liberalization process in the electricity market in Turkiye has been ongoing
since 2001. Despite various actions taken in the 1980s, 1990s and early 2000s,
the main legislative change towards establishing a competitive electricity mar-
ket was the Electricity Market Act No. 4628, which entered into force in 2001.
In line with this act, the electricity market’s integrated structure was separated
followed by the privatization of distribution in a certain timetable. Simultane-
ously, the foundations of liberalized retail and wholesale markets were also es-
tablished. Act No. 6446, which entered into force in 2013 to replace Act No. 4628,
accelerated the liberalization process. Act No. 6446 constitutes the main legal
basis for the formation of organized wholesale electricity markets, energy ex-
change and market operator EXIST". Thus, the day-ahead and intraday markets,
balancing power market, subsidiary services market and derivatives markets,
which are of great importance in the liberalization process, became functional.

In the privatization and liberalization adventure of the electricity market, there
have been many processes in which Turkish Competition Authority (“TCA”)
has been in contact with this market. The significant decisions taken by TCA
regarding the electricity market can be listed as follows:

1 Energy Exchange Istanbul (EXIST) or Enerji Piyasalar [sletme A.S. (EPIAS) by its Turkish name
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» TCA’s decision on TEDAS privatizations in 19987 about the privat-
ization of the 17 electricity distribution regions under TEDAS, formed
the opinion that separation of distribution and commercial activities,
non-discriminatory treatment of buyers with equal status, abolition
of regional exclusivities, and freedom for consumers to choose their
suppliers are required. This opinion of TCA influenced the privatiza-
tion and liberalization policies formulated in the following period and
was included in Act No. 4628. Moreover, this approach was maintai-
ned to a great extent in the opinion of TEDAS in 2005? once again for
the privatization of 21 distribution regions.

»  Inthe CEAS decision takenin 2003* CEAS, which carries out distribution
and transmission activities in the Cukurova region was found to have
prevented competing electricity generation companies in the Cukurova
region from accessing the grid, and an administrative fine was imposed
on the undertaking. This decision, which was taken in the period when
Turkish Energy Market Regulatory Authority (“EMRA”) was not yet ins-
titutionalized, was considered as a mandatory element under competi-
tion law and was subject to the intervention of TCA.

»  TCA cleared distribution privatization transactions between 2008 and
2013. In the clearance decisions, it was considered that the retail sales
companies to be established by separating from the distribution compa-
nies would be the strongest competitors of each other in the following
periods of liberalization, and a market share of more than 30% in this
market was deemed to be a dominant position.

» In 2013, when the privatizations were completed, TCA conducted pre-
liminary investigations into allegations of abuse of dominant position
by some distribution and authorized supply companies®. Despite vari-
ous findings that were considered to be violations, TCA decided not to
open an investigation due to the early stages of the liberalization pro-
cess, but to notify the undertakings as a warning under Article 9 of the
Act. These decisions are important as the first decisions that shed light
on the types of conduct that may constitute a violation of competition
in the electricity distribution and supply markets, and on what kind of
conduct a possible competition law investigation may focus on.

2 TCA decision, 19.10.1998, 87/693-138.

3 TCA opinion dated 21.07.2005.

4 TCA decisioni, 10.11.2003, 03-72/874-373. (Upon the annulment decision of the Court of State, a new decision was taken dated
08.02.2007 and numbered 07-13/101-30.)

5 TCA decisions, 22.10.2014 14-42/761-337, 22.10.2014 14-42/762-338, 03.12.2014 14-47/860-390, 15.01.2015 15-03/33-18.
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»

»

Subsequently, the Authority published the Electricity Sector Research
Reportin 2015.

In 2016, TCA conducted three major investigations against undertak-
ings operating in the electricity distribution and retail market and im-
posed administrative fines on the undertakings as a result of the in-
vestigations®

The main competition law risks that undertakings may face in the electricity
market in the framework of the decisions taken by foreign authorities, the de-
cisions taken by TCA regarding the Turkish electricity market to date and our
forecasts are as follows:

i. Production

»
»

»

»
»

»

Strategies for capacity retention,

Regional and temporal dominance due to transmission constraints
and pricing strategies during these periods,

Producers with portfolios with high generation capacity and plant di-
versity raise prices when they can produce at low marginal costs,
Information exchange between competitors,

Access to primary energy resources as a result of operating in other en-
ergy markets and utilization of consumer portfolios in these markets,
As a result of the oligopolistic market structure, there is an increased
likelihood of agreements or concerted practices between rival under-
takings that may distort competition in the market.

ii. Distribution

»

»

»

»

»

Transfer of the consumption data of the other supplier that is not
available in the incumbent supply companies and data on the market
in general to the incumbent supply companies,

Cross-subsidization by creating cost advantages for incumbent supply
companies,

Discriminatory behavior in favor of the incumbent supply company,
Utilization of the consumer’s perception that distribution and incum-
bent supply companies are integrated in a way to provide advantages
to incumbent supply companies in the sale of eligible consumers,
Making discrimination in processes related to unlicensed electricity
generation and vehicle charging stations.

iii. Retail

»

Collective or non-contractual transitions between portfolios to pre-
vent consumers from switching to other suppliers,

6

TCA decisions, 08.08.2018 18-27/461-224, 01.10.2018 18-36/583-284, 20.02.2018 18-06/101-52.
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»  Failure to comply with the procedures and principles in the legis-
lation determined by EMRA in the transition of eligible consumers
from regulated tariffs,

»  Concluding long-term contracts that make supplier transitions diffi-
cult for consumers,

»  Coordinating with competing suppliers in determining discount rates,

»  Sharing regions in eligible consumer sales with other authorized sup-
ply companies.

2. Developments in the Electricity Market in 2023

With the framework of the competition law risks summarized above, the deci-
sions taken by global competition law authorities on the electricity market in
2023 are provided below.

First, the Dutch competition authority, the Authority for Consumers & Mar-
kets (ACM), issued an announcement on February 15,2023, warning to ensure
equal access to information for all market participants in the electricity gener-
ation market. ACM recently conducted a study on electricity producers’ com-
pliance with the publication rules for undisclosed intra-entity information in
wholesale energy markets, such as plant capacity and utilization, which relates
directly or indirectly to one or more wholesale energy products and is likely to
affect prices when made public, and found that while there was an overall im-
provement in compliance in 2022, intra-entity information was still not pub-
lished in a timely and accurate manner. Based on its findings, ACM consulted
with producers and decided to publish additional information on its website to
ensure compliance with EU Regulations on Wholesale Energy Market Integrity
and Transparency (REMIT). ACM considered the timely publication of internal
information to be important to ensure that all market participants have equal
access to information, to prevent insider trading and to maintain confidence in
wholesale markets, particularly during the current energy crisis. In addition,
ACM provided additional information on the publication of intra-entity infor-
mation on its website, including clarifying the circumstances in which gener-
ators are required to report interruptions in generation capacity and setting a
threshold for disclosing that a generation unitis unable to generate for reasons
such as a fault and announced that it may take measures, such as imposing
penalties if compliance does not structurally improve.

Another important development in the generation market this year was the
€2022/2023 Report on Electricity Generation Market Power” published by
the German competition authority Bundeskartellamt on August 9, 2023%. The
consolidation of market power by a few undertakings and increasing electricity

7 ACM, ACM wil dat elektriciteitsproducenten alerter zijn op publiceren voorwetenschap, 15.02.2023.
8  Bundeskartellamt, Bundeskartellamt publishes 2022/23 report on the market power situation in electricity generation, 09.09.2023.
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imports were among the main issues highlighted in the report. Accordingly, it is
pointed out that RWE continues to be the largest electricity producer in Germany
and has an indispensable power to meet electricity demand, thus clearly exceeding
the threshold for the assumption of market dominance, while EnBW and LEAG are
approaching this threshold. This conclusion was based on whether and to what
extent an electricity producer is indispensable to meet the electricity demand, con-
sidering the need to produce electricity on demand at all times of the year since
electricity is not storable. In addition, it was stated that the dominance of certain
undertakings in the electricity generation market may allow them to manipulate
prices by artificially limiting their generation capacity. Although the report does
not explicitly identify a dominant position for undertakings, it is stated that it aims
to help electricity producers assess whether they are subject to abuse control by the
authority and therefore prohibited from manipulatively restricting their capacity.
The report also includes assessments on various topics such as the capacities of
used and unused power generation plants, the future of coal and nuclear power
generation in Germany, and Germany’s electricity exports and imports.

The decision of the Portuguese competition authority Autoridade Da Con-
corréncia (AdC) dated September 17, 2019° was upheld by the Lisbon High
Court on October 12,2023, imposing an administrative fine of €40 million
on the energy giant Energias de Portugal (EDP) for abusing its dominant
position in the secondary electricity reserve market.'® With the privatiza-
tion of EDP, approximately thirty power plants owned by EDP had binding
long-term power purchase agreements with the national electricity grid (REN)
for 15 years, which had to be adapted to open the market to other players. To
prevent this adaption from causing large losses for the power plants involved,
a compensation mechanism called “contractual balance maintenance costs”
(CMEC: “custos de manutencgdo do equilibrio contratual”) was established in
2004, based on certain fees to be allocated from consumers. AdC found that
between 2015 and 2022, EDP manipulated electricity bids from power plants
capable of providing secondary balancing reserves, both receiving compensa-
tion through the CMEC mechanism and selling electricity on the open market.
AdC found that EDP’s actions constituted an abuse of a dominant position as
follows:

»  EDP both received compensation through the CMEC mechanism and
sold electricity in the open market at high prices by using its dominant
position in the secondary balancing generation market by curtailing
supply and shifting generation to other power plants,

»  Limiting the supply of EDP, reducing the efficiency of the secondary balanc-
ing reserve and thus jeopardizing the stability of the national electricity grid,

9 Autoridade Da Concorréncia, AdC imposes fine of 48 million euros on EDP Produgao for abuse of dominance, 17.09.2019.
10 Autoridade Da Concorréncia, Lisbon Court of Appeal upholds highest ever fine for abuse of dominant position, 27.09.2023.
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»  The deterioration of the competitive structure led consumers to pay
higher wholesale energy prices, thereby harming consumer welfare.

AdC found that the breach of EDP led to a €90 million increase in wholesale
energy prices, which affected all consumers residing in Portugal and harmed
consumer welfare.

On October 27, 2023, the Danish competition authority DCCA ruled that
50 undertakings, including Effekthandel, had formed a cartel through
price coordination and bid rigging." DCCA found that Effekthandel’s 46
cogeneration plants and 3 power plants (“49 undertakings”) engaged in ille-
gal price coordination and bid rigging in daily auctions for mFRR in Western
Denmark (DK1). According to the DCCA, the 49 undertakings entered into an
agreement to allocate their pricing in mFRR auctions to Effekthandel. The doc-
uments indicate that the agreement was intended to raise mFRR price levels.
The documents obtained by the DCCA as part of the investigation indicate that
49 undertakings participated in a pooling scheme with Effekthandel through
individual and identical agreements. By participating in the pooling scheme,
the 49 undertakings did not independently determine the price of their bids in
the mFRR auction, butinstead left the pricing of their bids to Effekthandel. The
documents also reveal that Effekthandel regularly informed the 49 undertak-
ings about the coordinated behavior of the pooling scheme in the mFRR mar-
ket in joint emails to the 49 undertakings.

DCCA found that, as part of the agreement, Efektifthandel received commis-
sions from the mFRR profits of 49 undertakings and distributed the mFRR
turnover among the participating undertakings according to the amount of
registered capacity of each member. According to the documents, the behavior
in question continued from September 2019 until at least August 2022.

Although there were not many developments at the distribution level of the
electricity market in 2023, the UK competition authority CMA has a special
merger control regime for energy networks with the 2023 Energy Act", which
is described as “the largest energy law in British history” and has been drafted
in this context. The guide was published on December 13,2023. *

The new regime will be applicable to mergers and acquisitions involving “en-
ergy network enterprises” that hold a gas transportation license, electricity
distribution license or electricity transmission license. The aim of the new re-
gime is to ensure that the regulator Ofgem maintains its effective control by
“benchmarking” the prices of energy network enterprises operating in Great
Britain, since energy networks are monopolies in their own regions. If more

11 DCCA, Price coordination and bid rigging in the energy sector in West Denmark, 27.10.2023.
12 Energy Act 2023, Access Link: https;/fwww.legislation.gov.uk/ukpga/2023/52/enacted.
13 CMA, New energy network merger guidance, 13.12.2023.
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networks are concentrated in fewer companies through mergers and acquisi-
tions, there will be a reduction in the number of independent organizations
that can be compared, potentially damaging Ofgem’s ability to make bench-
marks when setting price controls; Therefore, reduced control over price may
lead to negative consequences for consumers.

Since network operators are regional monopolies and are not direct compet-
itors with each other, applying only the regular mergers and acquisitions re-
gime will not lead to a meaningful result in terms of mergers and acquisitions
between these enterprises. The main ability that the new regime gives the CMA
is therefore to refer such transactions for a second stage review under both the
standard M&A control provisions (considering whether there is a significant
anticompetitive effect) and the special energy network provisions (consider-
ing whether there is a significant harm to Ofgem’s ability to benchmark).

A development that is thought to be important at the retail level of the elec-
tricity market in 2023 is the German competition authority Budeskartellamt’s
investigation against retailers in the energy sector regarding practices related
to energy prices on June 22, 2023."* With the investigation, the Bundeskartel-
lamt aimed to detect excessive price practices of companies and the unfair aid
payments they benefit from in this regard. Accordingly, electricity suppliers
applying for advance payments and demands made by suppliers of electricity
to large customers were included in the scope of the investigation. Bundeskar-
tellamt has announced that sanctions will be imposed on violations that may
be detected within the scope of the investigation it has initiated, such as re-
funding the refunds made within the scope of these violations and imposing
fines on those concerned.

In terms of the electricity market, apart from the three pillar markets defined
as production, distribution and retail, there are also some sub-sectors/markets
that concern these markets. In this context, developments in the world for 2023
regarding markets that can be considered related to the electricity market and
regulatory developments for the electricity market will be discussed below.

Energy Users Group Exemption and Energy Suppliers Group Exemption No-
tification was published in South Africa on 25 May 2023.” The Energy Users
Group Exemption allows cooperation between energy users to provide solu-
tions to contractions in electricity supply, subject to a notification process to
the South African competition authority. Energy users will be able to benefit
from the block exemption in certain cases if they pool their finances by pro-
actively cooperating to address the electricity crisis or jointly negotiate to en-
sure stable electricity supplies at lower costs. More generally, vertical and hor-

14 Bundeskartellamt, Missbrauchsaufsicht iiber Energiepreisbremsen: Priifverfahren im Bereich Strom eingeleitet, 22.06.2023.
15 South Africa Department of Trade, Industry and Competition, Publishing of Energy Block Exemptions, 25.05.2023.
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izontal restrictions that may produce the positive effect expected by the block
exemption, and information exchanges limited to what is necessary in this
context, will be able to benefit from the block exemption. On the other hand,
behavior of energy users towards joint sales price determination, unlawful co-
operation in tenders or resale price determination will not be within the scope
of block exemption. Some positive behavioral obligations have also been intro-
duced for energy users benefiting from the group exemption. Accordingly, en-
ergy users benefiting from the exemption must also provide the opportunity to
participate in cooperation agreements to small and medium-sized enterprises
operating at all levels of the value chain and enterprises owned or controlled
by historically disadvantaged people.

Energy Suppliers Group Exemption is aimed at collaborations between all
kinds of energy supplier undertakings, as well as undertakings that are sup-
pliers of inputs, services and products related to energy supply. Accordingly,
energy suppliers will be able to cooperate for the purpose of joint lobbying and
make certain joint commercial agreements to expand the uninterrupted sup-
ply of cheaper energy. In this context, joint investment in energy infrastruc-
ture, joint financing and risk sharing in energy projects, joint training and skill
development or agreements to optimize energy supply are evaluated. Energy
Suppliers Group Exemption requires the approval of the authority, unlike the
one for users, for energy suppliers to benefit from the group exemption. Verti-
cal and horizontal restrictions that may produce the positive effect expected by
the group exemption in question, and information exchanges limited to what
is necessary in this context, will be able to benefit from the block exemption.
On the other hand, behavior of energy suppliers aimed at fixing sales prices,
illegally collaborating in tenders or determining resale prices will not be with-
in the scope of block exemption. Again, in the group exemption for suppliers,
energy suppliers benefiting from the exemption must also provide the oppor-
tunity to participate in cooperation agreements to small and medium-sized
enterprises operating at all levels of the value chain and enterprises owned or
controlled by historically disadvantaged people.

On 21 August 2023, the European Commission accepted requests for consid-
eration of the proposed takeover of Nasdaq’s European electricity trading and
clearing activities by European Energy Exchange AG (EEX) within the scope of
the EU Merger Regulation (EUMR). ¢

The planned acquisition did not reach the notification thresholds specified in
the EUMR and was not subject to notification in any Member State. Denmark
and Finland, on their own initiative, submitted requests for initial notification
to the Commission under Article 22(1) of the EUMR. The relevant regulation

16  European Commission, Commission to assess the proposed acquisition of Nasdaq Power by EEX, 21.08.2023.
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allows Member States to request the Commission to examine a merger that is
not on an EU scale but threatens to significantly affect competition within the
borders of the requesting states.

Based on the information available to it at this early stage, the Commission
has concluded that the transaction meets the referral criteria under Article 22
of the EUMR. In particular, finding that the transaction combines two service
providers that facilitate intra-exchange trading of Nordic electricity contracts,
the Commission finds that such services will allow the use of long-term energy
contracts with fixed future prices and are therefore key to more stable and pre-
dictable energy prices, to the ultimate benefit of consumers and businesses. In
this context, the Commission requested EEX to notify the Commission about
the transaction.

3. Electric Vehicle Charging Station Market

As the effects of climate change become increasingly evident, there is an in-
creasing trend towards new energy sources to reduce dependence on fossil
fuels and protect the environment. Electric vehicles provide a more environ-
ment-friendly and sustainable transportation choice than traditional inter-
nal combustion vehicles. Therefore, it is accepted that the widespread use of
electric vehicles will make a significant contribution to the fight against glob-
al climate change. These vehicles; they have become increasingly widespread
with the environmental advantages they create, the decline in electricity pric-
es, public incentives for electric vehicles and technological developments. Ac-
cordingly, creating the necessary infrastructure and especially disseminating
electric charging stations is becoming increasingly important.

Electric charging stations are facilities that allow charging of electric vehicles
and thus make the use of electric vehicles possible. Electric vehicles require a
long charging time, considering that the refueling times for conventional in-
ternal combustion engine vehicles are very short. For this reason, there must
be a sufficient number and capacity of charging points so that electric vehicle
owners can easily access the charging stations they need during their journeys.
Although using electricity at home/office is an option to meet the charging
needs of electric vehicles, the need for charging stations increases in parallel
with the spread of electric vehicles. In this context, possible problems regard-
ing electric charging stations include:

» Insufficient charging stations,

»  High pricing of electricity offered at charging stations,

» Insufficient investments to expand charging stations,

»  Problemsthat may arise due to monopolization during the widespread
use of charging stations,

»  Theload that charging stations will create on the electrical infrastruc-
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ture and inadequate infrastructure,
»  Theinadequacy of regulations regarding market making.

a. Regulatory Framework for Electric Charging Stations

Regulations on electric vehicle charging stations may vary between countries.
However, in general, regulations are made around the aim of ensuring the safe-
ty, accessibility and transparency of electric charging stations. In Turkiye, the
Energy Market Regulatory Authority (EMRA) published the Charging Services
Regulation on April 2, 2022.” The Charging Services Regulation regulates is-
sues such as the establishment of the charging network, licensing of charging
network operators and regulation of their activities, rights and obligations of
charging network operators and charging station operators and users, and the
establishment and operation of a free access platform.

Furthermore, on August 17, 2023, the Charging Services Regulation was
amended and the definitions of “renewable energy resource guarantee certifi-
cate (YEK-G)” and “green charging station” were added to the regulation. The
YEK-G certificate refers to an electronic document showing that a certain por-
tion of the electricity supplied to the consumer is produced from renewable
energy sources. A green charging station, on the other hand, can be defined as
a charging station where the YEK-G certificate is redeemed for all of the elec-
tricity energy in order to certify that the electricity is produced from renewable
energy.

Based on the latest regulation, in addition to the existing regulations for elec-
tric vehicle charging stations, which have just started to enter our lives, oth-
er new regulations can be expected to meet the needs of this new developing
market and support green transformation.

b. Possible Competition Law Risks in the Electric Vehicle Charging
Station Market

Maintaining competition in the electric charging station market is of vital im-
portance for the widespread use of electric vehicles and ensuring environmen-
tal benefits. For this reason, it is thought that the importance of competition
law practices regarding electric charging stations will increase with the spread
of electric vehicles. Some of the issues that are likely to arise in competition
law enforcement regarding electric charging stations in the world are the fol-
lowing:

e Agreements and practices that restrict horizontal competition in the
market of charging stations

17 EMRA, Charging Services Regulation. Access Link:https:/www.mevzuat.gov.tr/mevzuat?MevzuatNo=39454&MevzuatTur-
=7&MevzuatTertip=5
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o Agreements restricting horizontal competition between charging
station operators
o Sensitive information exchanges between charging station oper-
ators
e Agreements and practices that restrict vertical competition in the
charging station market
O Agreements restricting competition between monopolistic distri-
bution companies providing electricity infrastructure services and
charging station operators
O Agreements restricting competition between electric vehicle man-
ufacturers and charging station operators
e Preventing entry to the charging station market by abusing a domi-
nant position or exhibiting exclusionary behavior
o Discrimination in capacity allocations depending on transformer
capacity constraints or favoring charging station operators associ-
ated with the distribution company
Pricing practices in the charging station market
e Evaluation of horizontal collaborations and mergers to be established
with the theme of sustainability

c. Recent Competition Law Developments in the Electric Vehicle
Charging Station Market

United Kingdom

The UK Competition and Markets Authority (“CMA”) published the Electric
Vehicle Charging Market Study report on 8 March 2022, in line with the UK
Government’s aim to ban the sale of new petrol and diesel vehicles by 2030."
The report examines long-term exclusivity arrangements at motorway service
stations, particularly the operations of The Electric Highway. CMA found that
The Electric Highway had exclusive agreements with major service area op-
erators covering approximately two-thirds of motorway service areas in the
UK and launched an investigation into suspicions that these automatically
renewable arrangements could have anti-competitive consequences. As part
of the CMA’s investigation, The Electric Highway has undertaken not to ap-
ply exclusivity in contracts made with certain operators after November 2026,
and the CMA has concluded that this commitment is sufficient to address com-
petitive concerns. As a continuation of its work in the electric vehicle charging
market, CMA emphasized the following points in the open letter it published
on 16 November 2023 to charging point operators and motorway service area
operators:”

18  CMA, Investigation into the supply of electric vehicle chargepoints on or near motorways, 08.03.2022.
19 CMA, CMA open letter regarding electric vehicle charging competition along motorways, 16.11.2023.
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»

»

»

»

»

»

The electric vehicle market is developing rapidly, and it is important
to identify and solve the problems that arise in this field early and to
remove the obstacles to the transition to electric vehicles,

Charging points located in highway service areas are important in es-
tablishing drivers’ confidence by reducing range anxiety,

There are some obstacles to competition and investment in the
charging sector, and this situation may increase the competitive ad-
vantage of established operators while limiting the entry of new en-
trepreneurs into the market,

It is necessary to remind the obligations under competition law for
undertakings in the electric vehicle charging market and to emphasize
that long-term exclusivity arrangements may hinder competition,
CMA will continue to monitor pricing/competition on highways and
intervene when necessary,

CMA’s interaction and cooperation with other stakeholders such as
the “Office for Zero Emission Vehicles (OZEV)” will continue to ensure
effective competition in the market.

The UK Government has made a commitment to ban the sale of petrol and die-
sel vehicles from 2030. The government plans to reduce greenhouse gas emis-
sions by 78% compared to 1990 by 2035 by switching to electric vehicles and
to move to net zero in 2050. This transition requires a comprehensive competi-
tive electric charging network to be available across the country. Itis estimated
that more than half of the charging needs of electric vehicles in the UK will be
met on motorway service areas®® (“MSAs”). Because of this rate, the CMA be-
lieves that MSAs have an important role to play in achieving the net zero target.
According to the CMA, the challenges to be overcome for the development of a
comprehensive electric vehicle charging network are identified as follows:

>

There is “range anxiety” for electric vehicle drivers. Therefore, it is im-
portant for these drivers to be able to travel within a network where
they can meet their charging needs without interruption.

Significant investments are required to increase the number of electric
vehicle charging points. In this regard, it should be taken into consid-
eration that ultra-fast charging points may be needed in MSAs in the
near future. As charging demand and electric vehicle usage increases,
the density at stations will also increase, so charging service will need
to be provided faster. In this context, CMA has set the goal of having
at least six ultra-fast electric vehicle charging points in each MSA by
2030.

There will be costs associated with increasing grid capacity and up-

20  Highway service areas refer to the stations to be established on highways, street stations in the city center are not included in this

scope.
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grading the grid network required to support the expansion of electric
vehicle charging in MSAs, which will require significant upfront capi-
tal investment.

> High upfront costs of network capacity upgrades and other infrastruc-
ture costs for charging point operators* (CPOs).

The UK has planned to invest £950 million under the Rapid Charging Fund
(RCF) to improve network capacity and connections on highways. According
to the CMA Electric Charging Sector Report, RCF presents a significant op-
portunity to initiate and increase electric vehicle charging point competition
within MSAs. Obtaining this financing offered through RCF will likely occur
through a competitive bidding process across multiple CPOs in their respective
MSA areas.

According to the CMA’s findings, Electric Highway, which was taken over by
Gridserve, entered into long-term exclusivity agreements with three MSAs
(Moto, Roadchef, Extra). Electric Highway will be able to install and operate
electric vehicle charging points in areas of the three MSAs. The regulations cov-
er two-thirds of all MSAs in the UK. Exclusivities usually expire in 2028 or 2031
and can be automatically renewed.

The CMA’s competitive concerns in terms of these long-term exclusivity agree-
ments are as follows:

- Other charging point operators will be excluded from competition in
the areas of the three MSAs with which exclusivity agreements have
been made.

- Effective use of RCF, which will be implemented at the beginning of
2023 at the latest, may be prevented. Thus, the expected effectiveness
in terms of market entries, investment and competition in the market
will be limited.

In response, Gridserve and three MSAs have submitted commitments to ad-
dress competitive concerns:

i- Shortening the period of exclusive rights in contracts with Moto by
approximately two years and with Roadchef by approximately four
years, reducing the application of exclusivity provisions in relevant
agreements to a period of approximately 5 years, and committing
not to apply exclusivity to charge point operators or MSA operators
planning to use additional network capacity financed by RCF has been
made.

ii- Gridserve will make significant investments of over £200 million be-

21 Chargepoint operators: Charging station operator as defined in the Charging Services Regulation in Tiirkiye.
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tween 2021-2025 (before significant increases in demand expected by
2030). Almost all of the 50 kW fast charging points, which previously
belonged to Electric Highway and transferred to Gridserve with the
acquisition, will be replaced with new technology. The number of EVs
that can be charged simultaneously will be doubled. This investment
program also includes investment of over £100 million in ultra-fast
electric vehicle charging points.

iii- Earlier entries will be allowed while long-term exclusive arrange-
ments are in place. The additional RCF-funded capacity at all sites
receiving RCF funding will come online and be available for use no
later than November 2026. The environment to be financed with RCF
will be established, and exclusivity will be removed in 2030, when the
main demand increases.

iv- Obstacles in long-term exclusive regulations that will prevent the ef-
fective dissemination of RCF, which will be implemented at the begin-
ning of 2023 at the latest, will be removed.

v- All market participants will be aware of when the exclusivity of the
electric highway will end and will be able to plan accordingly, includ-
ing RCF financing.

vi- Consumers will be benefited by ensuring that the planned invest-
ments are burned by Gridserve. Effective dissemination of RCF will
not be hindered by long-term exclusive regulations.

vii- Strong anti-avoidance, reporting and compliance measures will be
taken?.

France

The French Competition Authority Autorité de la concurrence, launched a sec-
tor review of the electric vehicle charging infrastructure sector on 5 May 2023.
Within the scope of the sector review, it was aimed to determine potential
market boundaries, examine the competitive dynamics of various value chain
segments, and examine the positions and contractual relationships of existing
players, considering that the electric vehicle charging infrastructure is essen-
tial for the development of e-mobility. It was also stated that a more detailed
analysis will be made on market segments that are important for electric ve-
hicle users, such as public electric vehicle charging infrastructure, including
highways, and private electric vehicle charging infrastructure in public hous-
ing. Itis emphasized that the analysis aims to address potential anti-compet-
itive practices by providing a competitive and dynamic market that benefits
consumers and encourages innovation.

22 CMA, Gridserve Decision, Case no: 51050, 08.03.2022.
23 Autorité de la concurrence, Opinion on electric vehicle charging infrastructure sector: The Autorité sends questionnaires to stake-
holders, 05.05.2023
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European Union

On 17 April 2023, the European Commission announced that it extended the
duration of the Motor Vehicle Block Exemption Regulation (MVBER) for an-
other five years and that MVBER will be valid until 31 May 2028.* Additionally,
the Supplementary Guidelines for the automotive sector have been revised to
help undertakings assess the compliance of their vertical agreements with EU
competition rules. These updated guidelines also guarantee after-sales oper-
ators access to vehicle-generated data required for vehicle maintenance and
repair. The decision to extend the regulation aims to enable the Commission to
reactin a timely manner to potential market changes such as car digitalization
and electrification trends. In this context, the following updates are included
in the Additional Guidelines:

e Ithas been emphasized that data generated by vehicle sensors can be
vital for providing maintenance and repair services. Accordingly, au-
thorized and independent repairers must be provided equal access to
this data in accordance with Article 101 of the Treaty on the Function-
ing of the European Union (TFEU). Existing principles regarding the
sharing of technical information required for maintenance and repair
services, including data generated by automobiles, are clearly stated.

e It has been stated that vehicle suppliers must comply with the prin-
ciple of proportionality in storing inputs, including data generated by
automobiles, due to potential cybersecurity concerns.

e Ithasbeen emphasized that Article 102 of the TFEU may be applied if
suppliers unilaterally deny access to independent service providers to
important inputs, such as data produced by automobiles.

Japan

The Japan Fair Trade Commission published the industry research report on
electric vehicle charging services on highways on July 13, 2023. The industry
research in question shows that ten years ago, e-Mobility Power Corporation
(‘eMP’) was almost the only company with the capacity to install electric ve-
hicle charging stations on highways, and as of March 31, 2023, approximately
98.7% of installed electric vehicle charging stations It was determined to be-
long to eMP. *

In the current market environment where several companies can independent-
ly provide electric vehicle charging services, concerns have been raised about
potentially stifling innovation and market competition if a single company
dominates all highway chargers. To promote fair and free competition, Japan’s

24 European Commission, Commission prolongs Motor Vehicle Block Exemption Regulation and updates the Supplementary Guide-
lines, 17.04.2023.
25 Japan Fair Trade Commission, Market Study Report on the Electric Vehicle (EV) Charging Service on Expressways, 13.07.2023.
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competition policy recommends that highway companies choose from several
electric vehicle charger installers. This approach aims to promote the efficient
use of resources through competition, increase company viability, increase
consumer benefits and stimulate innovation. Additionally, the report empha-
sized that exclusivity agreements between electric vehicle charger suppliers
and highway companies may pose risks under the Japanese Competition Law.
These evaluations reveal Japan’s proactive approach to preventing market con-
centration in the electric vehicle charging sector.

Italy

On April 14, 2023, the Italian competition authority AGCM launched an inves-
tigation against the Italian energy giant Enel on the grounds that it abused
its dominant position by implementing a pricing policy aimed at hindering
competitors for electric vehicle charging. In the investigation initiated on the
allegation that Enel abused its dominant position by applying margin com-
pression to operators of electric charging services, AGCM determined that Enel
demanded wholesale prices for undertakings operating in the market outside
its group companies for access to its own charging network points, and that
this wholesale price interfered with the minimum profitability of the under-
takings. *¢

Germany

The German Competition Authority Bundeskartellamt published the prelimi-
nary findings of its sector research on public charging infrastructure for elec-
tric vehicles on 12 October 2021. The Bundeskartellamt found that the current
competition in the charging station market was not sufficient and stated that
competition would help promote affordable prices and a variety of options for
consumers. In this regard, it has been stated that access to public areas should
be provided in a non-discriminatory manner and for this purpose, tender pro-
cedures should be used effectively. On the other hand, it was mentioned that
the tender procedure is not used sufficiently in the current situation and in
some cases, public areas are given directly to a company. It has been stated
that legal regulations are needed to prevent discriminatory practices against
enterprises. %’

26  Autorita Garante della Concorrenza e del Mercato, Investigation Initiated Against Enel for Possible Abuse of Dominant Position in
the E-Mobility Sector, 14.04.2023.

27  Bundeskartellamt, Calls for More Competition in the Provision of Charging Electricity - Preliminary Findings of Sector Inquiry into
Charging Infrastructure, 12.10.2021.
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PHARMA

The pharmaceutical is one of the most important industries with a significant
diversity and quantity of production and export potential and high added val-
ue. The pharma industry is contributing to the development of the country
through its innovation and the employment capacity it and playing a central
role in national health policies and public access to health services.

The Covid-19 pandemic, which has become the world’s main agenda in recent
years, has led to a global health mobilization and the importance of the phar-
maceutical industry has once again emerged. With the supply problems brought
about by the Covid-19 pandemic, consumers’ hesitations and changing behav-
iors with regard to visiting hospitals, the increase in chronic diseases and tech-
nological advances, the pharmaceutical industry has started to develop rapidly,
and change has become inevitable. In addition to strengthening Turkiye’s stra-
tegic capacity in pharmaceutical production and supply, investments have also
been made in biotechnology products and vaccine development.

In this process, pharmaceutical companies are exploring new ways of working,
such as developing innovative partnerships, investing in digital technologies
and focusing on a patient-centered approach, to remain competitive and meet
the needs of patients. Other innovations in healthcare and pharmaceuticals
include the use of digital technologies such as wearables to improve patient
outcomes, digital tools to monitor patient health and track treatment, and
telemedicine platforms that allow patients to receive care in the comfort of
their own homes.

The pharmaceuticals differ from other industries as it directly affects public
health, has a low price elasticity of demand and is heavily regulated.” Compe-
tition in the pharmaceutical markets depends on many factors, such as R&D

1 KPMG, Health and Pharmaceutical Sectoral Overview 2023,
2 Ebru Ozaktas, Payment-for-deferral Agreements in the Pharmaceutical INDUSTRY IN THE Light of US and EU Practices, 3
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activities, license requirements, access to capital, intellectual property rights,
pricing regulations, promotional efforts, commercial risks, etc. Several com-
petition concerns arise in the pharmaceutical sector due to the combination
of limited patient access to affordable and innovative essential medicines at
very high and unsustainable prices, active pharmaceutical company strategies
and limited national government bargaining power. This study first summa-
rizes the developments and the general situation in the pharmaceutical sector
in 2023 and then illustrates the competition law risks in the pharmaceutical
sector by means of sample decisions.

1. Turkish Pharmaceutical Market in 20233

Tirkiye has a highly developed pharmaceutical industry in terms of produc-
tion technology, capacity and standards. Tirkiye is one of the important de-
veloping markets for the pharmaceutical industry due to factors such as the
country’s advanced healthcare infrastructure, improvements in diagnostic
and treatment facilities, increasing health awareness, migration and rapid
population growth. According to Intercontinental Marketing Services (IMS)
data; Turkiye is considered as one of the seven developing markets along with
Brazil, China, Mexico, South Korea, Russia, and India.

Growing at a CAGR of 6.9% over last 5 years, the global pharmaceutical mar-
ket reached a sales volume of USD 1,448 billion in 2022, representing a 7.8%
growth compared to the previous year. Looking at the pharmaceutical market
size of countries in 2022, the US is the country with the largest pharmaceutical
market with USD 643.1 billion, while Tiirkiye ranks 22nd with a pharmaceuti-
cal market size of approximately USD 7.7 billion. Although the Turkish phar-
maceutical market grew by 78.1% in 2022 in local currency terms due to price
increases and new products and packages entering the market, the market
contracted by 4.8% in USD terms compared to the previous year. The main rea-
sons for the contraction of the pharmaceutical market in dollar terms, despite
the high growth rate in local currency terms, are the rapid depreciation of the
Turkish lira against the exchange rate and the fact that the fixed drug exchange
rate used in drug pricing remains very low compared to the real exchange rate.*

Tirkiye, whose box sales in the pharma market grew by 7.9% between 2020
and 2022, was the only country among the selected countries where the
market contracted in dollar terms, despite being the country with the high-
est growth in terms of boxes. In terms of patent-protected pharmaceuticals,
patent-protected products account for approximately 15% of the total phar-
maceutical market value in Tirkiye, and when we look at the distribution of
patent-protected products by therapeutic areas as of 2022, approximately 57%

3 IQVIA, Tiirkiye Pharmaceutical Industry Report 2023
4 ibid, 16
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of the sales value will come from oncology and 20% from treatments in the di-
gestive system and metabolism.’ In terms of biotechnological medicines, there
are 124 reference biotechnological medicines and 28 biosimilar medicines
available for sale in the Turkish pharmaceutical market in 2022. While 16.6%
of the Turkish pharmaceutical market is composed of biotechnological drugs,
this ratio is 35.8% in OECD countries and 29.9% in EU member states.®

In terms of investments in the pharmaceutical industry, companies in Ttirkiye
realized FDI outflows of USD 69 million in 2020 and USD 12 million in 2021
in the pharmaceutical sector. FDI in the pharmaceutical industry in Tirkiye
amounted to 111 million dollars in 2019 and 277 million dollars in 2020, but 37
million dollars of foreign investment left the country in 20217

Prominent international investments in the Turkish pharmaceutical industry
as follows:®

»  Within the scope of the local production project, Abbvie will manu-
facture eye health products at Abdi ibrahim’s production facility. The
announced value of the investment, which is expected to start com-
mercial production in late 2023 or early 2024 and will provide global
technology transfer, is EUR 20 million.’

»  Gilead, in cooperation with Pharmactive Pharmaceuticals, started to
produce its innovative drugs developed in the fields of hepatitis and
HIV in Tirkiye in 2022. The investment value of the local production
project was announced as 60 million dollars.”

» In cooperation with GSK and Abdi Ibrahim, the Sterile Inhalation Fa-
cility, which will produce nebules used in the treatment of respiratory
diseases at international standards, became operational in December
2022. The investment amount of the project, which was realized with
the support of the Investment Office of the Presidency of the Republic
of Tirkiye, is 340 million TL."

»  Sanofi localized €6.5 million in imports by bringing 3-layer tablet
manufacturing technology to its production facilities in Tirkiye with
alocal manufacturing investment in 2023.”

In Tirkiye, pharmaceutical companies are engaged in mergers and acquisitions

Ibid, 17

ibid, 20

OECD.Stat (2021), Financial FDI Flows, Accessed: August 2023.

IQVIA, Tiirkiye Pharmaceutical Industry Report 2023, 23

Hiirriyet (2023), https://www.hurriyet.com.tr/ekonomi/gozdamlasini-artik-turkiyede-uretecek-42270752

10 Bloomberght (2023), https;/fwww.bloomberght.com/ ilac-devinden-turkiye-ye-60-milyon-dolarlik-yatirim-2308442

I GSK (2022), httpsy) tr.gsk.com/tr-tr/medya/basin-bultenleri/gsk-turkiye-ve-abdi-ibrahimden-solunum-ilaclarinin-yerliuretimi-i-
cin-dev-yatirim/

o o NN »n

12 AA (2023), httpsyfwww.aa.com.tr/tr/ sirkethaberleri/saglik/sanofi-turkiye-uroloji-alanindaki-yeni-teknoloji-transferini-tanit-
/680789
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with biotechnology companies, especially those focused on innovative drug de-
velopment, in order to expand their portfolios, strengthen their R&D activities or
enter new markets.

Table 5: The Largest Mergers and Acquisitions in the Turkish Pharmaceutical Industry in the Last 20 Years

YEAR TARGET COMPANT INVESTOR SHARE RATIO DEAL VALUE
(94) | (MILLION DOLLARS)
2012  Mustala Mewveal Amgen a5 & 155 B
Pharmatceuticals
2007 Eczacibag Ganeric 5 BOE,5
Madicina
2008 Ecracibagi-Zentiva Health Zantiva 25 193.1
Products
2020 OM Pharma Aladi ibrahim 8 549,0
2012 Sanovel Pharmaceuticals MCP - Momgan Stankey&CO0 30 200,0
LLC
2008 Biorfarma Pharmaceuticals  FiL5 - CVCI 100 200,0
2022 Gensanta (Formerly Mustafa  Eczacibag 100 1350
Nevzat) Pharmaceuticals
2011 Frik Pharmaceuticals Recordati o0 130,0
2015  Neutec Total Quality Takeda 100 121,4
2003 [Fako Fharmaceuticals Actavis Group (Formerly it} &0,0
Pharmaco)
2006 11 20,4
2008 Yeni Pharmaceuticals Recordat 100 &0,0
2008 Monrol Huclear Products Ecracibag 30 434
Pharmaceuticals
2008 Frik Pharmaceuticals Businass Vientura Capital 17 153

Source: EMIS
Mote: Deals realized in thie Laat 20 yeans, with annsunced deal vilisss and over 510 million in walus, G Shawn
MCP: Matric Capital Parmners, FLS: Panners in Lite Sciences, CVCI: Cirigroup Venture Capial Intamatianal

As can be seen, the acquisition of Mustafa Nevzat Pharmaceuticals by the US-
based pharmaceutical company Amgen for USD 669 million in 2012 was the
highest value deal in the history of the Turkish pharmaceutical sector. Mus-
tafa Nevzat Pharmaceuticals, which was recently renamed Gensenta Pharma-
ceuticals, was included in Eczacibagi Group in 2022 with an acquisition worth
$135 million®, and the relevant transaction was also subject to a decision of the
Turkish Competition Authority (TCA). In its assessment, TCA determined that
the undertakings party to the transaction overlap horizontally in the A02B-

13 IQVIA, Tiirkiye Pharmaceutical Industry Report 2023
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antiulcer drugs, AO4A- prevention of nausea, CO8A- anti-hypertensives,
DO7B- topical corticosteroid creams, GO4D- urinary incontinence drugs, JO1D-
cephalosporin group antibiotics, LO1B- oncology drugs, LO2B- androgen sup-
pressing oncology drugs, MO1A- painkillers, MO3A- muscle relaxants, NO5A-
antipsychotic drugs, NO6A- antidepressant drugs, VO3X- vitamins, minerals
and dietary supplements and DOIA- skin fungicides ATC-3 in Turkiye and
made a separate assessment for each class, and concluded that the low mar-
ket share of the parties to the transaction, the existence of many strong com-
petitors and the operation of a large number of undertakings, taken together,
would not significantly reduce effective competition in the relevant market as
aresult of the transaction.”

2. Market Structure and Characteristics of the Pharmaceutical
Industry

The pharmaceutical industry differs from other industries with features such
as being heavily regulated due to healthcare services, information asymmetry
between doctors, patients and other market actors, and uncertainty stemming
from demand and service delivery quality. However, the decisive role of intel-
lectual property law in the pharmaceutical industry and similar factors, distin-
guish the pharmaceutical industry from the health sector.”

The sector has a structure where R&D studies and promotional activities are
quite intense. Since the sector is known for the size of the budgets spent on
R&D studies, the financial strength required to enter the market is seen as an
entry barrier. However, the strong protection of intellectual property in the
sector reduces barriers to entry. Because the company that wants to enter the
market with a new drug is protected against other companies with its patent
rights and can reach a significant size in the market until the patent protection
ends. In this context, it should be mentioned that there are two types of manu-
facturers in the pharmaceutical industry. These are the original manufacturer
companies that develop new drugs and put the developed drug on the market
for the first time, and generic drug companies that prove that they are equiva-
lent to the original drug by copying the content of drugs whose patent protec-
tion period has expired, under the law.

Original drug manufacturers focus on R&D activities and produce and pro-
mote the drugs they have developed, while smaller-scale generic drug man-
ufacturers enter the market with the generic of the original product after the
intellectual property protection of the successful original product has expired.
At this point, the duration of patent protection may differ according to the
agreements between original drug manufacturers and generic drug manufac-

14 TCA decision - 13.10.2022, 22-47/679-289
15 Turkish Competition Authority, Pharmaceutical Sector Report, April 2013
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turers, the original manufacturer’s production of its own generics, and public
policies regarding generic drugs®. In order for a drug to be patented; it must
be new, contain an inventive step, and meet the conditions to be applicable
to the industry.” In addition to patent protection, the market entry of generic
drugs differs according to profitability expectations, market size before patent
protection, type of disease, number of competing products, hospital sales rates
and whether there is a therapeutic market.'®

At the distribution level in the pharmaceutical sector, there are pharmaceutical
warehouses in the position of wholesalers. Pharmaceutical warehouses are the
channel between manufacturers or suppliers, and retailers, and they carry out
the distribution and local storage of medicines. There are two types of phar-
maceutical warehouses in terms of their activities. Primarily, pharmacy ware-
houses sell to pharmacies at the retail level, and the second is pharmaceutical
warehouses that enter hospital tenders. Although the general segmentation
is like this, pharmaceutical warehouses also operate in both areas. In terms of
pharmaceutical warehouses selling to pharmacies, the markets are generally
concentrated markets with a small number of big players.

The Anatomic Therapeutic Chemical (ATC) classification is based on the rel-
evant market analysis included in the competition law evaluations regard-
ing the pharmaceutical industry. In the ATC classification, the products are
grouped according to the organs or systems they are practical and treat, thera-
peutic, pharmacological (structure and effect of the drug) and chemical prop-
erties, and these groups consist of 16 primary categories. There are four levels
in each category, from general to specific. The first level of the category (ATC-1)
is the most general, and the fourth level (ATC-4) is the most detailed. While
the market definition is predominantly made according to the ATC-3 classifi-
cation based on the therapeutic properties or chemical structure of the drug,
itis also possible to define the market more narrowly on the basis of the active
substance or ATC-4 when the examination requires.”

3. Competition Law Risks in the Pharmaceutical Industry

The behaviors that are observed to occur in the pharmaceutical markets in our
country and in the world that have been subject to examination in terms of
competition law can be listed as follows:

»  Price determination agreements between pharmaceutical manufac-
turers,
»  Excessive pricing for certain drugs,

16  European Commission, Competition Enforcement in the Pharmaceutical Sector, 2009

17 European Commission, 2009

18  Moreno-Torres, “Generic Entry into the Regulated Spanish Pharmaceutical Market”, 2009
19 TCA decision,12.12.2019,19-44/732-312
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»  Agreements between original drug producers and generic drug pro-
ducers (reverse payment, pay for delay) in order for generic drug man-
ufacturers not to enter the market or to enter the market late,

» In order to prevent generic drug producers from entering the market,
original drug producers offer new versions of existing drugs under a
new name (product-hoping),

»  Prevention of generic drug producers’ access to drug samples required
for biodiversity testing by original drug manufacturers,

»  Exclusionary discount systems and exclusive purchasing conditions
included in contracts made with buyers by drug manufacturers who
are dominant in certain drug or drug groups,

»  Therefusal of pharmaceutical manufacturers to supply goods to phar-
maceutical wholesalers,

»  Practices that make it difficult for bioequivalent drug manufacturers
to enter the market,

»  Competition interventions to protect the innovation element in merg-
ers / acquisitions in the sector (separation of R&D units),

» Vertical agreements between pharmaceutical manufacturers and
pharmaceutical wholesalers, which include exclusivity provisions and
various competition restrictions,

»  The pharmaceutical wholesalers agree to supply with pharmacies,

»  Practices that interfere with the commercial decisions of the members
of professional organizations at the pharmacy level,

»  Professional organizations pressuring drug manufacturers not to give
products to some pharmacies for various reasons,

»  Vertical agreements between drug manufacturers and pharmacies,

»  Professional organizations call pharmacies for boycott of some phar-
maceutical companies.

In this context, the following section first discusses the decisions that are im-
portant in terms of reflecting the perspective of the TCA and other competition
authorities on the pharmaceutical sector, and then presents the issues most fre-
quently addressed by the competition authorities in 2023 regarding competition
risks that may arise in the pharmaceutical sector, along with sample decisions.

4, Prominent Antitrust Cases in Previous Years

» TCA - Sanofi decision?®

TCA, in its decision regarding the allegation that Sanofi Aventis Pharmaceu-
ticals Ltd. violated Article 6 of Law No. 4054 by engaging in practices aimed
at excluding small-scale pharmaceutical warehouses from the pharmaceutical

20  TCA decision - 20.4.2009, 09-16/374-88
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distribution market, decided to impose an administrative fine on the under-
taking, considering that the company had a 100% dominant position in the
pharmaceutical markets with 30 different active ingredients and distorted
competition in the wholesale distribution phase of the pharmaceutical sector
through the sales conditions it implemented in March 2008.

The Authority evaluated the practice of Sanofi Aventis, which changed the ma-
turity system from 60 to 180 days for different pharmaceutical groups as of
1.3.2008 and limited the maturity to 15 days for purchases of pharmaceutical
warehouses below YTL 250,000 per month, and

> that the inability to purchase medicines from Sanofi Aventis, which
has a significant share in many pharmaceutical groups, has put the
warehouses in a difficult situation,

> The Sanofi Aventis practice under investigation is directly aimed at
changing the market structure, limiting market entry, which is an in-
dispensable condition for free market conditions, and causing a signif-
icant number of warehouses to disappear from the market through an
artificial intervention incompatible with the market mechanism,

> If this practice continues and - most likely - is followed by other phar-
maceutical manufacturers, the resulting market structure will not be
the result of a natural functioning, but rather the result of market in-
terventions by dominant companies,

and concluded that the sales conditions under investigation were designed to
prevent all warehouses from having access to Sanofi Aventis products.

» TCA - Bilim Pharmaceuticals - GSK decision*

TCA, in its decision examining the request for exemption for the “Coopera-
tion Agreement” signed with Bilim Pharmaceuticals for the exclusive right to
promote Seretide, a product manufactured and distributed by GSK, decided to
grant individual exemption to the agreement since it meets all the conditions
listed in Article 5 of Law No. 4054.

The Agreement stipulates that during the term of the Agreement, Bilim Phar-
maceuticals will not market, promote, sell and/or distribute competing prod-
ucts containing the same active substance as Seretide. In its assessment, TCA
stated that;

> Bilim Pharmaceuticals cannot benefit from group exemption since it is
the manufacturer of Ventefor Combi, a generic product in ATC-3 class,
which is in competition with Seretide,

>  Considering the fact that the promotion of Seretide will be carried out by

21 TCA decision - 13.03.2017, 17-10/119-54
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Bilim Pharmaceuticals at a lower cost, and that GSK’s existing resourc-
es can be mainly allocated to the promotion of Relvar Ellipta and Anoro
branded products and that some of the resources that will arise from the
reduction of promotional expenditures can be directed to price competi-
tion, it has been evaluated that the conditions specified in subparagraphs
(2) and (b) of the first paragraph of Article 5 of Law No. 4054 are met.

On the other hand, the Authority made the following assessments in its
decision;

“Some agreements between competitors in the pharmaceutical market
for human use may serve to share anticompetitive benefits between the
parties in a tacit cooperation. One of the most common examples of this
is where the originator company provides benefits to the generic compa-
ny in exchange for the generic company not entering the market. If this
consideration is paid directly to the other party, it would be relatively easy
to detect and difficult to defend under the competition rules. Therefore,
it may be preferable to hide the underlying relationship behind an in-
nocent-sounding agreement. In response to the question whether Bilim
Pharmaceuticals is developing a new product in the relevant ATC-3 class
and whether it has applied for a new marketing authorization, including
withdrawn ones, in view of the above concerns, the parties replied that
there is no such study or application. On the basis of this information, it
was concluded that the second concern was also not valid with regard to
the current file”.

Within this framework, the application was granted an exemption after
confirming that Bilim Pharmaceuticals had not developed a new product
in the relevant ATC-3 class and had not applied for a new marketing au-
thorization, including those withdrawn.

The decision contains important findings in terms of the Authority’s ap-
proach to generic competition. In the decision, it is clearly stated that an
agreement between competitors may conceal an agreement with a differ-
ent purpose. As can be seen, the Authority’s approach to deferral-payment
agreements emerges within the framework of exemption cases handled
under Article 5 of the Law rather than cases examined under Articles 4 and
6 of the Law on the Protection of Competition No. 4054.

TCA — Roche decision??

TCA examined the request of Roche Mistahzarlar1 Sanayi A.S. for an ex-
emption for limiting the number of pharmaceutical warehouses, which

22

TCA decision - 12.12.2019, 19-44/732-312
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currently exceed 30, to between 5 and 10 and not working with warehous-
es other than these warehouses in the distribution of pharmaceuticals for
human use to pharmacies and private hospitals. In its assessment, TCA
stated that

There is a high concentration in the field of pharmaceutical ware-
housing,

In a market structure without small-scale pharmaceutical ware-
houses, it will be difficult for some pharmacies to operate,

The market may remain under the control of certain undertakings
for a long period of time due to the implementation and possible
subsequent implementations,

A small number of pharmaceutical warehouses that can distribute
all products may resort to tying/loyalty discounts to make pack-
age purchases attractive in order to shift a higher proportion of
pharmacists’ purchases to them,

In a structure where there are far fewer warehouses (between
5-10) than the current situation and the level of competition is re-
duced, the cost of delivering their products to pharmacies will in-
crease for national generic drug manufacturers and smaller-scale
original drug manufacturers,

The contract may make it more difficult for small and medi-
um-sized pharmaceutical warehouses to operate and may in-
crease the level of concentration in the markets in the event that
these warehouses exit the market and/or there are no new entries.

» TCA - BAYER Decision?

TCA has decided to grant an individual exemption to the Tender Sales Agree-
ment concluded between BAYER and MEDIFAR Pharmaceutical Warehouse
regarding the exclusive authorization of MEDIFAR for tenders to be held in
accordance with the provisions of the Public Procurement Law for state and
university hospitals located throughout Turkiye and for purchases to be made
within the framework of direct procurement in respect of the BAYER products
Gadovist, Ultravist and Urografin.

In its assessment, TCA stated that

>

If pharmaceutical manufacturers do not work exclusively with phar-
maceutical warehouses, there may be risks of increased transparency
and coordination risks among these manufacturers,

If a pharmaceutical warehouse works with the manufacturer of two
competing products with the same active ingredient, it may affect

23 TCA decision - 28.07.2020, 20-36/488-214
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product diversity and supply in the relevant market by not submitting
competitive price offers for both products in tenders,

> Competitive products can be excluded from tenders in the absence of
anon-compete obligation,

> With this working system, patients will have faster and more com-
plete access to medicines, the distribution network and logistics ca-
pacity will be more effective, and urgent requests can be completed as
soon as possible with a strong inventory structure.

»  Dutch Competition Authority - AbbVie Decision**

The ACM (Authority for Consumers and Markets) has examined allegations
that AbbVie, the former patent holder, attempted to hinder the entry of bio-
similar producers into the market following the expiration of the patent for the
active ingredient “adalimumab” used in Humira, by starting to offer discounts
to hospitals for (I) continuing the use of Humira by their patients and (ii) not
transitioning to biosimilar drugs.

At the end of 2018, the patent for the active ingredient “adalimumab” used
in Humira expired in the Netherlands. Until the expiration of the patent, this
drug, which had the highest turnover among all drugs in the Netherlands,
was commonly prescribed for rheumatism, psoriasis, and Crohn’s disease. Af-
ter the expiration of the patent, drug manufacturers were allowed to produce
generic variants of the active ingredient and market biosimilars. In response,
AbbVie began offering discounts to hospitals for patients to continue using
Humira and not transition to biosimilar drugs in order to maintain its position
in the market. However, in 2019, the ACM initiated an investigation into the
discounts AbbVie offered to hospitals in 2018.

While AbbVie did not admit to the violation allegations, it made the following
commitments:

> AbbVie will ensure that its commercial contracts do not contain
any provisions that exclusively require purchasing from AbbVie or
any similar provisions that could have a similar effect.

> AbbVie will not exercise its right to terminate hospital contracts
without violating the contract by removing the mutual termina-
tion clause in the “adalimumab” contracts with hospitals.

> AbbVie will strengthen its compliance policy and compliance
training by focusing on appropriate and ethical behavior in pur-
chasing procedures, including not asking questions about offers
and/or prices made by competitors to hospitals and other buyers.
Compliance training will be provided at least once a year.

24 Hollanda Rekabet Otoritesi karari - 24.09.2020
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The ACM found these commitments sufficient and decided to monitor the im-
plementation process, concluding that this would allow hospitals, patients,
and insurers to benefit from opportunities to enter the biosimilars market.

»  EUROPEAN COMMISSION — Acknowledgment of Aspen’s Commitments>

Aspen, a global pharmaceutical company, committed to reduce its prices in
Europe for six cancer medicines and to ensure the continued supply of these
off-patent medicines for a significant period. During the investigation held in
2017, the Commission found that Aspen has earned very high profits from the
sale of cancer medicines in Europe by progressively increasing its prices and
thus, exceeding the relevant costs by almost 300%. The Commission added
that this profit was made without any legitimate reasons since these medicines
have been off patent for 50 years, thus no R&D fees were being paid. Aspen also
threatened to withdraw the medicines from the national list of reimbursable
medicines from the supply market when national authorities tried to resist the
price increase. The Commission found concerns that Aspen’s behavior may be
in breach of EU competition rules. In fact, Article 102 TFEU prohibits the abuse
of a dominant market position, including the imposition of unfair pricing in
the form of excessive prices.

To address the competition concerns Aspen committed that:

> It will reduce its prices across Europe for the six cancer medicines by
approximately 73%,

> Thereduced prices will be the maximum that Aspen can charge for the
coming 10 years. They will start taking effect already as of 1 October
2019, and

> Guarantees the supply of the medicines for the next 5 years, and, for a
5 five-year period, will either continue to supply or make its marketing
authorization available to other suppliers.

As a result, the Commission noted that Aspen’s final commitments provide
a swift, comprehensive, and durable solution to competition concerns and
therefore make them legally binding.

» Roche — Novartis Decisions

The allegation that Roche AG and Novartis AG engaged in cartel activities to pro-
mote the use of Lucentis, which is more expensive than Avastin, and to discour-
age and limit the off-label use of Avastin has been the subject of many competi-
tion authority decisions.

Avastin (licensed for the treatment of tumor diseases) and Lucentis (licensed

25 European Commission decision, 10.02.2021

NAZALI Tax & Legal



for the treatment of eye diseases) are drugs developed by Genentech, a com-
pany belonging to the Hoffmann-La Roche group. While Genentech trans-
ferred the commercial use of Lucentis to the Novartis group through a licens-
ing agreement, Hoffmann-La Roche retains the marketing and sales rights to
Avastin. Although the active ingredients of both drugs are similar (developed
in different forms), Avastin has often been used off-label (without authoriza-
tion by a drug agency) to treat eye diseases due to its significantly lower price
compared to Lucentis.

>

In 2014, the Italian Competition Authority found that Novartis and Hoff-
mann-La Roche had secretly colluded to shift demand from Avastin to the
more expensive Lucentis - with the aim of increasing Lucentis sales in line
with their profit expectations by increasing and disseminating concerns
about the safety of Avastin’s ophthalmic use.* The agreement aimed to
disseminate information that increased concerns about the safety of Avas-
tin used in ophthalmology to shift demand to the more expensive Lucentis.
According to the Italian Competition Authority, this agreement could have
prevented many patients from accessing treatment and caused additional
spending of €45 million on the Italian health system in 2012 alone. Follow-
ing a second-degree appeal procedure against the Authority’s decision, the
Italian Council of State referred a preliminary ruling to the Court of Justice
of the European Union regarding various questions concerning the inter-
pretation of Article 101 of the Treaty on the Functioning of the European
Union (TFEU). In its answers, the Court of Justice clarified, inter alia, that
(i) in principle, an off-label medicinal product could be considered to com-
pete with medicinal products authorized for that use and (ii) the commu-
nication of misleading information concerning the safety of an off-label
medicinal product to the authorities, medical professionals and the public
could constitute a restriction of competition for the purpose. Following
this appeal, the Italian Council of State upheld the NCA’s decision in 2019.

Regarding the same drugs, the French Competition Authority imposed a total
fine of €444 million on Novartis, Roche, and Genentech in 2020.”” However,
the French Competition Authority found that in this case, there was no anti-
competitive agreement, but these three undertakings abused their collective
dominant positions by preventing the off-label use of Avastin to maintain the
position and price of Lucentis. The Authority found that Novartis denigrated
Avastin compared to Lucentis for the same purpose by exaggerating the risks
associated with off-label use. This communication campaign targeted oph-
thalmologists, patient associations, and the general public to discredit off-la-
bel use. Additionally, the Authority found that Novartis, Roche, and Genentech

26
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intervened unfairly in French health authorities’ efforts to promote this off-1a-
bel use by engaging in obstructive behavior and disseminating misleading in-
formation. In an assessment by the Paris Court of Appeal in 2023, it was stated
that the relevant undertakings did not act with the intention of denigrating
the drug Avastin and that it was unacceptable to provide misleading informa-
tion to French healthcare institutions; it was concluded that the undertakings
did not abuse their dominant positions.

The same case was also subject to a decision by TCA.” In its assessment,

TCA found that the commercial relations between the parties constituted

the economic basis of the global strategy reflected in the Turkish pharma-

ceutical market,

® ROCHE made significant income from the sales of Lucentis, which is
more expensive than its own product and moreover,

® by misleading about Avastin, the share of the intraocular application
of anti-VEGF molecules market and indirectly the customers in this
market were shared,

In conclusion, Novartis was fined approximately TRY 165 million, while
Roche was fined approximately TRY 113 million. Upon the appeal, the Ankara
13th Administrative Court, with its decision dated 30.12.2022, annulled the
Competition Authority’s decision on the grounds that it was not sufficiently
clear that the undertakings were engaged in concerted practices, the stan-
dard of proof required for the characterization of a cartel through concerted
practices was not met, and the information and documents available in the
file were not sufficient to prove the existence of a cartel

With its decision dated 24.01.2023, the Belgian Competition Authority fol-
lowed the same reasoning and imposed a fine of EUR 2.78 million on No-
vartis for abusing its collective dominant position with the Roche group*

5. Prominent Antitrust Cases in 2023

EUROPEAN COMMISSION - Report Published on the Implementation
of EU Antitrust and Merger Rules in the Pharmaceutical Sector*

The European Commission has published a new report providing an overview
of the application of EU antitrust and merger rules by the Commission and
national competition authorities in the pharmaceutical sector, following the
previous report published in January 2019 and covering the years 2009-2017.
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The report assessed that for competition policy and enforcement action in the
pharmaceutical sector to be effective, it is necessary to take into account the
specific characteristics of this sector and the resulting competitive dynamics,
such as the specific demand and supply structure involving various stake-
holders and the extensive legal and regulatory framework in different Mem-
ber States. In this context, the Commission has prepared this report on phar-
maceuticals and certain medicinal products in cooperation with the national
competition authorities of the 27 EU Member States.

The report mainly consists of six chapters; (i) an overview of the application of
competition law in the pharmaceutical sector by the Commission and national
competition authorities (chapter 2), (ii) a description of the main features shap-
ing the competition assessment in the pharmaceutical sector (chapter 3), (iii)
an explanation of how competition law protected undertakings and consumers
during the COVID-19 crisis (chapter 4) and (iv) an illustration of how competi-
tion law enforcement contributed to affordable medicines (chapter 5) and inno-
vation and choice in medicines and treatments (chapter 6) through the analysis
of antitrust and merger reviews. According to the findings in the report:

In relation to anticompetitive agreements and abuse of dominant position cas-
es, since 2018,

> the Commission and national competition authorities have made 26 de-
cisions concerning practices in the pharmaceutical supply, imposing fines
totaling more than 780 million euros and

> Accepting commitments legally binding companies to rectify anticompet-
itive behaviors. There have been over 70 investigations, with 40 concluded
and 30 still ongoing.

In the investigations, 11 files are related to the anticompetitive practices of drug
manufacturers, 8 files involve wholesalers, and 3 files concern retail distributors,
while 4 files are related to practices involving both manufacturers and distribu-
tors. These anticompetitive practices have emerged as (i) the abuse of the patent
system and the initiation of malicious lawsuits to extend patent exclusivity; (ii)
underestimating the products of competitors to protect the dominant compa-
ny’s sales,; (iii) collaborations between original and generic companies to keep
generic drugs out of the market and share profits from original drugs through
delay pay agreements; and (iv) excessive pricing for non-patented drugs.

The most common type of competition issue leading to intervention decisions is
the abuse of dominance (50% of cases), followed by various types of restrictive
agreements between companies. These include (i) restrictive horizontal agree-
ments among competitors such as agreements involving delayed payments
(8%); (ii) explicit cartels (such as bid rigging) (31%); and (iii) vertical agreements
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(involving provisions prohibiting distributors from promoting or selling prod-
ucts of rival manufacturers) (11%).

Regarding merger control, the Commission has reviewed more than 30 merg-
ers in the pharmaceutical sector. In five cases, concerns were identified about
potential price increases, patients and national health systems being deprived
of certain drugs, or a decrease in innovative efforts to develop new drugs. The
Commission approved four of these mergers only after the companies offered
remedies addressing the Commission’s concerns and preserving the current
level of competition. One case was abandoned after the Commission expressed
initial competition concerns.

Competition authorities have conducted 60 market monitoring and advocacy
activities providing insights into market functioning, facilitating the design of
regulations and legislation in a more competitive manner, and guiding market
participants. In some individual cases, these activities triggered antitrust in-
vestigations.

The main competition concerns identified in the report are; (i) increased prices
of certain medicines in one or more Member States; (ii) patients and national
health systems are deprived of some medicinal products; and (iii) innovation
in some treatments developed at European and even global levels is reduced.
As a result, the intervention rate in the pharmaceutical sector was approx-
imately 17%. In contrast, the total intervention rate in all sectors during the
period was 5%.

The report emphasizes that the effective implementation of antitrust and
merger rules continues to play a significant role in ensuring broader access to
affordable and innovative drugs, especially during challenging times such as
the coronavirus pandemic.

» The Federal Trade Commission (FTC) — Statement Regarding the
Termination of Sanofi’s Offer to Acquire Maze Therapeutics’ Pompe
Disease Drug*

FTC filed suit on December 11, 2023 to block Sanofi’s acquisition of the exclu-
sive license to Maze’s Phase 2 pipeline drug, alleging that the deal would elim-
inate a new competitor poised to challenge Sanofi’s monopoly in the Pompe
disease treatment market. According to the FTC’s complaint, Sanofi identified
Maze as a significant threat to its monopoly in the treatment of Pompe disease
shortly after Maze publicly announced its development plans in 2021. Maze’s
drug was assessed by the FTC to have the potential to not only capture sig-
nificant market share from Sanofi, but also to replace Sanofi’s treatments as

32 FTCdecision —13.12.2023
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the standard treatment for Pompe disease. The complaint alleged that the $755
million acquisition would both increase Sanofi’s monopoly power over Pompe
disease treatments and reduce innovation competition to develop new Pompe
drugs. After the FTC filed a complaint and a lawsuit in federal court, Sanofi
announced that it would terminate its agreement with Maze. Subsequently,
on December 13,2023, the FTC announced that it was moving to withdraw its
complaint and lawsuit in federal court.

» EUROPEAN COMMISSION — Merger of Novozymes A/S and Christian
Hansen A/S*

The European Commission has approved the proposed merger between No-
vozymes A/S (Novozymes) and Christian Hansen A/S (Chr. Hansen), both
bioscence companies, subject to full compliance with the commitments made
by the parties. The European Commission’s investigations showed that the
planned merger would reduce competition in the market for the production
of a specific enzyme, lactase, using genetic modification technology. In par-
ticular, the European Commission considered that Chr. Hansen has a project
to start producing this product and is likely to become an effective competitor
within a short period of time. The Commission also found that, following the
merger, there would not be a sufficient number of potential competitors capa-
ble of exerting sufficient competitive pressure on the merged entity.

In order to address the competitive concerns identified by the European Com-
mission, the parties proposed to divest the following elements:

e Chr. Hansen’s project to enter the lactase production market,
e Chr. Hansen’s lactase distribution business,
e Novozymes’ lactase production facility.

Following the positive feedback received in the context of the market test of the com-
mitments, the Commission concluded that the transaction as modified by the com-
mitments would no longer raise competition concerns and approved the proposed
merger subject to full compliance with the commitments submitted by the parties.

» TCA - Investigation Against Undertakings Operating in the Pharma-
ceutical Sector**

TCA has announced that it decided to open an investigation against nineteen
undertakings within the scope of the preliminary investigation initiated to de-
termine whether the Act No. 4054 on the Protection of Competition has been
violated by undertakings mostly operating in the pharmaceutical sector.
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»  EUROPEAN COMMISSION — Acquisition of Seagen by Pfizer*

European Commission has notified that it has unconditionally authorized the
acquisition of Seagen by Pfizer on the grounds that the transaction will not
raise any competition concerns in the European Economic Area (‘EEA’). The
Commission first conducted a market study to examine the relevant acquisi-
tion. As a result of this investigation, the Commission concluded that the ac-
quisition would not significantly lessen competition in markets where the par-
ties’ activities overlap within the EEA. Accordingly, the Commission concluded
that the relevant transaction would not lead to;

e Asuspension, delay or redirection of the parties’ ongoing and overlapping
research lines or pipeline projects; regarding the fact that parties’ activi-
ties are not substitutable in that they concern different patient segments
and therapeutic areas and therefore do not have the same impact,

e Aloss of innovation due to a structural reduction in the overall level of
innovation, especially since there are many players engaged in research
and development activities in the area in which Pfizer wants to grow.

Additionally, the Commission stated that the transaction was unlikely to have
an adverse impact on prices, as the parties’ offers were differentiated and the
markets for the treatment of the various types of cancer examined were suffi-
ciently competitive. In conclusion, the Commission concluded that the pro-
posed acquisition would not raise competition concerns for the aforemen-
tioned reasons and authorized the transaction unconditionally.

» EUROPEAN COMMISSION - Decision on Pharmaceutical Companies**

European Commission has concluded the investigation launched in April 2019 fol-
lowing a leniency application by C2 PHARMA regarding the involvement of Alkaloids
of Australia, Alkaloids Corporation, Boehringer, Linnea and Transo-Pharm in a cartel
concerning a key pharmaceutical ingredient by reaching a settlement and imposing
a fine. The cartel product was N-Butylbromide Scopolamine/ Hyoscine (‘SNBB’), a
key raw material in the manufacture of the abdominal antispasmodic drug Busco-
pan and its generic versions. The Commission’s investigation established the exis-
tence of a single and continuous infringement in the European Economic Area from
November 1, 2005 to September 17, 2019, when six companies coordinated to set the
minimum selling price of SNBB to distributors and generic manufacturers, agreed to
allocate quotas and exchanged competition-sensitive information.

C2 PHARMA was not fined in April 2019 for discloing the cartel to the Commis-
sion under the leniency program, while in September 2019 Transo-Pharm and
Linnea successively applied for leniency to reduce the fines. Six undertakings
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other than Alchem accepted the cartel and benefited from leniency or settle-
ment and the investigation was terminated for these undertakings. Alchem is
not covered by this settlement decision and therefore the investigation against
Alchem will continue. C2 PHARMA received full immunity from a fine of ap-
proximately €807,000 for uncovering the cartel, while Transo-Pharm and Lin-
nea benefited from a reduction in their fines for their cooperation. In addition,
the Commission applied a 10% reduction in the fines imposed on other under-
takings under the settlement. Ultimately, the Commission imposed a total fine
of €13.4 million on the undertakings in the context of the investigation, which
it concluded with a leniency and settlement decision.

»  FTC - Reaching a Proposed Consent Order for Amgen’s Acquisition of
Horizon Therapeutic®

FTC reached a settlement with Amgen Inc. to resolve competitive concerns
arising from Amgen’s acquisition of Horizon Therapeutics (Horizon). The FTC
stated that the settlement would resolve objections to the acquisition on a na-
tionwide basis and dismiss the federal court injunction action.

In May, the FTC filed a complaint in court to block the proposed transaction.
This was the FTC’s first lawsuit against a pharmaceutical merger in more than
a decade. Accordingly, the FTC stated that the transaction would give Amgen
the power to exclude competitors by strengthening Horizon’s monopoly po-
sitions in the market for Tepezza and Krystexxa, Horizon’s drugs used to treat
thyroid eye disease (TED) and chronic refractory gout (CRG), thereby increas-
ing barriers to entry and preventing smaller firms from competing in the mar-
ket. In order to prevent all these, the FTC proposed a settlement, which was
accepted by Amgen. Accordingly, Amgen is;

Prohibited from co-packaging its product with Tepezza or Krystexxa.
Prohibited from tying any product rebate or contractual terms related
to its product to the sale or positioning of either of these drugs.

e  Prohibited from using any product rebate or contractual term to exclude or
disadvantage any product that may compete with Tepezza or Krystexxa.

e Prohibited from entering into any agreement or understanding to ac-
quire any product or interest in any business engaged in manufac-
turing or selling any product treating TED or CRG or its equivalents,
unless it has obtained prior approval from the Commission.

e Obligated to seek the Commission’s approval for any pre-commercial
product that has completed clinical trials to treat TED or CRG.

e  Obligated to submit all agreements with payers regarding the formulary,
placement, or positioning of Krystexxa or Tepezza to the auditor within
30 days of the agreement.

37 FTC decision — 01.09.2023
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e Obligated to ensure that all of its employees directly involved in con-
tracts or negotiations with payors regarding the acquisition, scoping,
placement, or positioning of Krystexxa or Tepezza, review the agree-
ment and declare in writing that they understand and comply with
the obligations of the agreement.

e Obligated to inform the auditor if Krystexxa or Tepezza meets all of
the following conditions:

o Krystexxa or Tepezza is approved by the FDA for patient self-ad-
ministration,

o A self-administered version of Krystexxa or Tepezza is commer-
cially available, and

o Aself-administered version of Krystexxa or Tepezza is eligible for
coverage as a pharmacy benefit.

Lastly, the FTC announced that it will publish the commitment package shortly.

»  FTC — Publication of Policy Statement on Branded Pharmaceutical
Manufacturers’ Improper Listing of Patents in the “Orange Book”**

On September 14,2023, FTC issued a policy statement, supported by the US Food
and Drug Administration (FDA), stating that pharmaceutical companies that
manufacture and sell branded drugs may be subject to investigation for potential
antitrust violations in violation of Section 5 of the FTC Act for improperly list-
ing patents in the FDA’s catalog of “Drug Products Approved with Therapeutic
Equivalence Evaluations”, known as the “Orange Book”.

The Orange Book s a list of drug products that have been approved by the FDA as
safe and effective. If a brand company files a patent infringement lawsuit based
onits patent listed in the Orange Book, itis automatically entitled to a 30 months
delay in the approval of the marketing application of a competing, less expensive
off-patent generic alternative (generic) drug product, regardless of whether the
patent s invalid or infringed.

According to the policy statement, inappropriate listing of patents in the Or-
ange Book llegally delays or prevents generic manufacturers from entering the
market and deprives consumers of access to lower-cost medicines and phar-
maceutical products; it can also harm competition from cheaper alternative
generics and artificially raise prices. It is also believed that such inappropriate
patent lists have distorted pharmaceutical markets, possibly for decades.

»  FTC-Suesto Block Biopharmaceutical Giant Amgen from Acquisition That
Would Entrench Monopoly Drugs Used to Treat Two Serious Illnesses®
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FTC has filed a lawsuit to block the acquisition of Horizon Therapeutics plc by
Amgen Inc., a biopharma ceutical giant on the grounds that deal would allow
Amgen to leverage its portfolio of blockbuster drugs to entrench the monopoly
positions of Horizon medications used to treat two serious conditions, thyroid
eye disease and chronic refractory gout.

The acquisition, which is the largest pharmaceutical transaction announced
in 2022, could allow Amgen to use rebates on its drugs to pressure insurance
companies and pharmacy benefit managers (PBMs) into favoring Horizon’s
two monopoly products. Amgen has a history of using its broad portfolio and
contracting leverage to gain advantages over rivals, and the FTC argues that
this acquisition could further strengthen its position. The proposed acquisi-
tion raises concerns about barriers to entry for potential competitors and the
potential harm to patients, doctors, and health plans. Therefore, The FTC’s ac-
tion is aimed at preventing pharmaceutical conglomerates from entrenching
their monopolies at the expense of consumers and fair competition.

»  FTC-Proposed Order to Surescripts*°

FTC hasfiled an injunction in federal court against health information technol-
ogy company Surescripts for engaging in exclusionary conduct and non-com-
pete agreements with current and former employees. The Commission’s order
addressed allegations that Surescripts used anti-competitive tactics to mo-
nopolize two e-prescription drug markets. With this order, the FTC sought to
create a fair and competitive environment in the e-prescription drug market
and protect the interests of healthcare consumers.

The Commission noted that a previous court decision confirmed that Surescripts
has monopoly power in e-prescription services with a 95 % market share. The
Commission also found in a previous case against Surescripts that the undertaking
had used illegal vertical and horizontal restrictions to maintain its monopoly in
two different e-prescription markets. In this respect, with the proposed order, the
Commission aimed to eliminate the anti-competitive practices that Surescripts
has been practicing since 2010 and to allow fair competition in the e-prescription
pharmaceutical market. The relevant order contains restrictions in the direction of;

e Prohibiting Surescripts from applying contracts that impose majority
share requirements (such as exclusivity or loyalty agreements) on re-
ferral and compliance customers,

e Preventing Surescripts from using problematic provisions that limit
the ability of customers to do business with competitors,

e Prohibiting Surescripts from preventing customers from promoting
their services and restricting their communications with competitors,
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e Prohibiting Surescripts from preventing competitors from competing
on routing and compliance,

e Preventing Surescripts from discriminating against customers or
threatening those who reject majority share requirements,

e  Prohibiting Surescripts from enforcing non-compete agreements that
prevent employees from working for both current and former compet-
ing e-prescription service providers.

»  TheUSDepartment of Justice (DOJ) —Settlement with Teva and Glenmark*

DOJ announced a settlement of price fixing charges against Teva Pharmaceuti-
cals USA, Inc. (Teva) and Glenmark Pharmaceuticals Inc. (Glenmark). Accord-
ingly, both companies were fined in varying amounts, and additional sanctions
were imposed to take action to address the violations.

The DOJ noted that the settlements include remedial measures, including the divesti-
ture of the companies’ own drug lines for pravastatin, a widely used cholesterol drug
that was a key part of the price-fixing violation. In addition, itimposed an obligation
on Teva to donate the infringing medicines, valued at $50 million, to humanitarian
organizations that provide medicines to citizens. Both entities agreed, among other
things, to cooperate with the department in ongoing criminal investigations and re-
sulting prosecutions, to report to the department on their compliance programs, and
to modify those compliance programs where necessary and appropriate.

As aresult, as aresult of the agreements reached with both undertakings, the
DOJ imposed different levels of fines and injunctive and preventive sanctions
on the undertakings.

» TCA — Request for Negative Determination/Exemption for the Exclu-
sive Dealer Agreement between NOVO and OZSEL*

TCA, in its decision which the request for negative clearance/exemption is exam-
ined, has decided to grant individual exemption to the Exclusive Dealer Frame-
work Agreement, signed between NOVO and OZSEL, regarding the drug and
medical equipment procurement tenders to be made by DMO in order to meet
the needs of public health institutions.

In the contract, OZSEL is exclusively authorized throughout Tiirkiye in terms of
the products subject to the contract for the follow-up, participation and product
supply of the drug/medical material procurement tenders made by DMO and to
be realized through e-tender, but OZSEL is prohibited from participating in the
tenders for competing products. The Authority decided that due to the exclusiv-
ity and non-compete clauses in the contract, the negative clearance could not be
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given to the contract within the scope of Article 4 of the Act No. 4054.

In its evaluation, the Authority defined the relevant product market as a sepa-
rate product market for each active substance, considering that DMO tenders
are carried out on the basis of active substance. It was concluded that the con-
tract benefited from the block exemption in terms of the related products, since
the market share of NOVO in five of the eleven drugs and needle tips subject to
the contract remained below the 30% threshold on active substance basis and,
the period of non-competition in the contract did not exceed the five-year lim-
itation stipulated in the Block Exemption Communiqué. An individual exemp-
tion assessment should be made in terms of products with a market share of
more than 30% (100%) on the basis of active substance and without generics.

In its individual exemption assessment, the Authority decided to grant an individ-
ual exemption to the contract due to the fulfillment of all the conditions listed in
Article 5 of the Act No. 4054. The conclusions reached by the Authority as follows:

(a) In terms of new developments or improvements in the production
or distribution of goods and the provision of services, or economic
or technical improvement; activities will be provided such as ensur-
ing continuity of supply, delivering products to public hospitals in a
timely and complete manner through DMO tenders, enabling patients
to reach the drug more effectively by enabling production and stock
planning more effectively, ensuring participation by following each
tender regularly and increasing inter-brand competition.

(b) Interms of the benefit of the consumer; Consumer benefits such as en-
suring the continuity of supply, applying more discounts to the exclu-
sive warehouse and reducing the government’s health expenditures,
increasing the quality and product variety will be provided,

(c) In terms of not eliminating competition in a significant part of the
relevant market; There are 37 manufacturers and 32 pharmacy ware-
houses registered in the Health Market system, however, the majority
of licensed drugs are sold through pharmacies, the tender channel has
a small share in general sales, so it will not be possible to eliminate
competition in a significant part of the relevant market as a result of
the contract that is the subject of the application.

(d) Intermsofnotlimiting competition more thanisnecessary;Inthe Health
Market platform, which was implemented with the cooperation of the
Ministry of Health and DMO, the precondition for entering the tenders
opened on the basis of active substances and provinces for public health
institutions in terms of pharmaceutical warehouses is that the fact
that the pharmaceutical warehouse has signed an exclusive dealership
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contract with the manufacturer is the reason for the competition
restrictions within the scope of the file to participate in DMO tenders.

»  TCA—Request for Negative Clearance / Exemption to the Exclusive Dis-
tributorship Agreement Between BIOGEN and GEN Pharmaceuticals

TCA decided that the agreement which is planned to be finalized regarding the Exclu-
sive Distributorship Agreement signed between Biogen International GMBH (“Bio-
gen”) and Gen Pharmaceuticals cannot be granted a negative clearence due to the fact
that the agreement planned to be concluded contains provisions restricting competi-
tion under Article 4 of the Act No. 4054, and that the agreement does not benefit from
group exemption, however, it was decided to grant individual exemption to the agree-
ment due to the fulfillment of the conditions in Article 5 of the Act No. 4054.

Although TCA conducted a detailed market review in its assessment of the request,
it determined that making a detailed market definition in terms of the issues in the
current file would not have any effect on the result, and therefore did not need to
make a precise market definition. Based on the information provided in the notifica-
tion form, TCA determined that the current market share of Spinraza, which differs
from other medicines used in the treatment of SMA disease in terms of quality and
therefore cannot be fully substituted with other medicines, is 100%. Therefore, TCA
evaluated an individual exemption for the product since the product in question is
above the 30% market share threshold.

Considering the conditions to be met in order for the individual exemption to be
granted; that there must be an improvement in the production or distribution
of goods and the provision of services, the consumer must benefit, competition
must not be eliminated in a significant part of the relevant market, and competi-
tion must not be restricted more than necessary, TCA evaluated that;

> Inthe event that Spinraza is authorized in Tirkiye, the drug will become
available in the local market without the need to be supplied from abroad;

> The licensing of the drug in Tturkiye will make it easier for consumers
to find the drug,

>  Considering the positive contribution of the exclusivity relationship
between Biogen and Gen Pharmaceuticals to the investment motive
and pharmaceutical sales activities, there is no elimination of compe-
tition in a significant part of the market,

> The contract does not give rise to any vertical restriction of competi-
tion in terms of duration or exclusivities created,

and concluded that the contract fulfils all four conditions of individual exemp-
tion and therefore, the contract may be granted individual exemption under
Article 5 of Act No. 4054.
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BANKING AND FINANCE

The banking and finance is a broad industry that forms an important part of
the economy and includes institutions that provide financial services. Financial
markets are mainly composed of banking, insurance, factoring, leasing, private
pension, brokerage houses, mutual funds, portfolio management companies, fi-
nancial technology, and payment systems, where a wide range of products and
services are offered and where different markets interact. The traditional bank-
ing sector, which has a significant volume among these activities, and the rapidly
developing financial technology markets have recently been subject to various
competition law practices in the world and in Tirkiye. This chapter of the Year-
book, will first summarize the developments and general situation in the finan-
cial markets in 2023, and then the competition law risks arising in the banking
and finance sector will be explained with sample cases.

1. Financial Markets in 2023

The first quarter of 2023 witnessed a series of important developments that
had a significant impact on financial markets. First of all, the Russia-Ukraine
war and other geopolitical risks raised concerns and triggered fears of reces-
sion, while the countrywide earthquake disaster on February 6 led to a volatile
course. In this process, the impact of the steps taken by major central banks
abroad to fight inflation and the bankruptcy of some banks raised concerns
about recession. Changes in exchange rates and bond yields reflected the ef-
fects of global economic uncertainty. In this complex economic environment,
the measures and announcements made by central banks have affected inves-
tor expectations regarding fluctuations in financial markets.
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1.1. Banking Industry

Various geopolitical risks, the pandemic, energy prices, inflationary develop-
ments, concerns due to uncertainty, and problems in the supply chain, which
have accumulated globally in the last few years and peaked in 2022, have nega-
tively affected the banking sector as we enter 2023. The rise in inflation and the
increase in interest rates have made the banking sector’s long-term projections
uncertain. However, banks focused on sustainability and digital transforma-
tion performed positively. Macroeconomic factors, monetary policies, and in-
terest-rate levels were critical for the banking sector in 2023.

Despite the positive effects of digitalization and the rapid increase in technol-
ogy in Turkiye, the decline in the number of personnel, which started in 2018
and continued until 2021 due to the downward trend in the number of branch-
es of banks, reversed in 2022.> The number of employees increased by 3,439
from 185,248 in 2021 to 188,687 in 2022. This upward trend continued in 2023
and as of June 2023, a total of 188,850 people were employed in the sector, of
which 6,063 worked in investment banks.> With the impact of banks’ techno-
logical transformation and digitalization strategies, these trends in the num-
ber of branches and personnel are expected to continue after 2023.*

As of September 2023, deposit banks, development and investment banks, and
participation banks accounted for 86%, 6%, and 8% of the banking sector’s total
assets, respectively. Accordingly, public banks accounted for 46%, domestic pri-
vate banks 29%, and foreign banks 25%.° However, according to data reported
by banks to the Turkish Banking Regulation and Supervision Agency (BRSA), the
asset size of the Turkish banking sector amounted to TL 22,539,870 million in
November 2023. The sector’s total assets increased by TL 8,192,480 million com-
pared to end-2022. Finally, while total shareholders’ equity increased by 40.0%
compared to end-2022, the sector’s net profit for the period was TL 535,471 mil-
lion and the capital adequacy standard ratio was 18.29% in November 2023.°

1.2. Financial Technologies (Fintech)

The growth of the FinTech (fintech) sector in Tiirkiye continues with increasing
interest from entrepreneurs, investors, and government support. In particular,
the proliferation of digital capabilities and their use, as well as the spread of open
banking applications with the support of the fintech ecosystem, are considered
to be an important “driving force” for the development of the sector.”
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According to the Turkish Fintech Guide® published by the Finance Office of
the Presidency of the Republic of Tirkiye (“Finance Office”) in March 2023,
739 financial technology companies have been established in Tiirkiye so far,
of which 637 are active as of February 2023. When fintech companies are eval-
uated according to their verticals which are listed as decentralized finance,
banking technologies, corporate finance, insurance, financing, exchange-in-
vestment, scoring/authentication/information security, crowdfunding, mon-
ey transfer, personal finance management and asset management, payments
ranks first with 255 organizations. This is followed by decentralized finance
with 92 organizations, banking technologies with 91 organizations, and corpo-
rate finance verticals with 66 organizations.’

Tirkiye ranks 10th in Europe and 3rd in the Middle East and North Africa
(MENA) region in terms of investment ecosystem.' In terms of fintech invest-
ments, the annual Tirkiye Fintech Guide published by the Finance Office of
the Presidency of the Republic of Tiirkiye states that 2022 was the year with
the highest fintech investments, with 34 investment agreements and USD 89
million in investments.

Important developments in the field of fintech in Tirkiye in 2023 can be sum-
marized as follows;

> TheFinance Office of the Presidency of the Republic of Tuirkiye published
the Turkish Fintech Guidelines as of March 15, 2023. The Guide includes
directly regulated institutions and indirectly regulated institutions. In
the Guide, fintech verticals that do not need direct or indirect regulation
are excluded from the scope as they operate with their unique dynamics.

> The Regulation on Remote Identification Methods to be Used by Banks and
Establishment of Contractual Relationships in Electronic Environment was
published in the Official Gazette dated 01.04.2020 and numbered 31441.

> With the regulations issued by the Central Bank of the Republic of Tiirkiye
(CBRT), the “Regulation Amending the Regulation on Payment Services
and Electronic Money Issuance and Payment Service Providers” and the
“Communiqué Amending the Communiqué on Information Systems of
Payment and Electronic Money Institutions and Data Sharing Services of
Payment Service Providers in the Field of Payment Services” published on
October 7,2023, were published in the Official Gazette.

>  The General Communiqué of the Financial Crimes Investigation Board
was amended in November 2023, thus realizing the expected regula-
tions on remote identification and customer acquisition of payment
and electronic money institutions.

8  Finance Office of the Presidency of the Republic of Tiirkiye, ‘Turkish Fintech Guide 2023’ (2023) 12
9 ibid1l
10 ibid 5
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> Two new digital participation banks, TOM Dijjital Katilim Bank and
Hayat Finans, joined the sector. With these new entrants, participa-
tion banks aim to increase their market share in the Turkish banking
sector, while at the same time improving their customer and distribu-
tion channels and product/service diversity."

In addition, it is stated that the Participation Act, which is planned to enter
into force in the first quarter of 2024, will play a critical role in terms of holistic
management of the sector, financial development, and customer penetration.
Moreover, the sector’s growth momentum is expected to continue with the
participation and development of financial institutions other than insurance,
capital markets, and banking.”

2. Competition Law Risks Arising in Financial Markets

In Turkiye, technological developments, which gained momentum, especially
after the pandemic and continue to do so rapidly, are causing various transfor-
mations in the banking and finance sector. These transformations include the
digitalization of traditional banking products, the introduction of digital prod-
ucts by non-banks, and the entry of new players into markets. Especially with
the development of fintechs, new markets such as electronic payment services,
wallet services, and card data storage have emerged not only in Tirkiye but
also around the world.

Along with the developments in the field of fintech, financial technologies have
also become one of the issues under the scrutiny of competition authorities in
recent years. In this context, the “Report on Financial Technologies in Pay-
ment Services”, which was published by the Turkish Competition Authority
in December 2021 and had an important place on the agenda in 2022, has been
guiding in terms of competition law problems encountered in the banking and
finance sector by evaluating the effects of developments in the fintech ecosys-
tem on competition and the approaches that can be addressed from a compe-
tition law perspective.

2.1. Report on Financial Technologies in Payment Services

The report discusses various elements related to the emergence and develop-
ment of fintech. Accordingly, driven by digitalization, fintech companies are
increasing financial inclusion in a wide range of areas from payment services
to crowdfunding. However, factors such as the exclusionary behavior of in-
cumbents, regulatory barriers, and market dynamics make it difficult for new
players to compete in the market.” In the report, it is stated that factors such

11 TKBB, ‘IFN 2024 Annual Guide Published’ (2023); IFN, 2024 Annual Report’ (2023)
12 ibid
13 Turkish Competition Authority, ‘Investigation Report on Financial Technologies in Payment Services’ (2021)
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as the exclusionary behavior of established financial institutions to limit new
initiatives and innovations and the inadequacy of regulatory rules for the fin-
tech sector, while the banking sector is over-regulated and regulations, in gen-
eral, are not suitable for new services hinder fintech development. In addition,
challenges arising from market dynamics, such as consumer confusion about
gaining trust and new services, are also addressed. The highlighted headlines
of the report are as follows:

»  Factors Supporting the Emergence and Development of Fintech:

According to the report, factors such as digitalization, differentiated service
expectations, classic banking system problems, lack of financial access, and
customer portfolio impact are accelerating financial transformation. The de-
velopment of fast and practical digital-based products and services in the field
of payment services has emerged in parallel with the digitalization of technol-
ogies such as mobile banking, digital authentication and digital wallets.

»  Barriers to the Development of Fintech and Challenges for New
Entrants:

The main obstacles to the development of fintechs are examined under three
headings: market dynamics, exclusionary behavior of incumbents, and regu-
lations. Barriers related to market dynamics and consumer behavior focus on
factors such as network effects, difficulty in gaining customer trust, lack of in-
formation, and low brand awareness. The exclusionary behavior of incumbent
financial players is characterized by unilateral actions, anticompetitive agree-
ments and concerted practices, and lethal acquisitions. Regarding the regula-
tory framework, it was underlined that lack of regulation, regulation that is not
appropriate for new services, or excessive regulation may hinder competition
and innovation in the market. In addition, the factors limiting competition
mentioned in the Report are summarized below;

(i) Market Dynamics: In the report, barriers arising from market dy-
namics are analyzed under two main headings: barriers due to con-
sumer behavior and barriers due to market structure. In barriers
related to consumer behavior, the key challenge fintech companies
faceis the process of gaining customers’ trust. Consumers have inad-
equate information about alternative services and their advantages,
they are constantly confused by the introduction of new services, and
they find it difficult to make a choice. Barriers related to the market
structure include a lack of potential customer portfolio due to cus-
tomer loyalty of fintech companies, lack of sufficient data to reach
potential customers, low brand awareness, high capital costs, and
lack of compatibility between payment platforms and devices.
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(ii) Exclusionary Behavior of Incumbents: The sector report evaluates
the exclusionary behaviors of incumbent financial institutions and
their impact on the fintech sector in three main categories. These are
unilateral actions of incumbents, agreements and concerted actions
between undertakings and killer acquisitions.

The starting point for unilateral actions of undertakings is a vertical
relationship between fintech companies and banks, as some of the
activities of fintech companies are dependent on the banking infra-
structure, and this infrastructure is largely controlled by banks. This
relationship involves fintech companies receiving services from banks
in the upstream market while at the same time competing with these
banks in the downstream market. It is stated that this situation may
cause incumbents in a dominant position in the upstream market to
resort to exclusionary actions such as refusal to enter into contracts,
price squeeze, and upper tranche discounts, and thus limit compe-
tition and innovation in the market by making it difficult for fintech
companies to enter the market. In addition, it is stated that banking
infrastructures are generally not dominant, but in some cases, each
bank may be dominant in terms of ownership of its customer data,
and within the framework of this vertical relationship, anti-compet-
itive provisions in vertical agreements may have effects that make it
difficult for fintech companies to enter or operate in the market. It is
stated that actions such as refusal to enter into contracts by incum-
bents that are not in a dominant position may lead to inefficiency in
the markets, even though they are not violations under competition
law, and therefore regulatory interventions should be considered. An
example of this is the regulation set outin Article 8 of the “Regulation
on Payment Services and Electronic Money Issuance and Payment
Service Providers”, which stipulates that when a payment service pro-
vider’s services, such as payment account services and infrastructure
services, are requested to be used by another payment service provid-
er, it is obliged to offer such services to other commercial customers,
business partners, and other payment service providers under sim-
ilar conditions by regulatory obligations, security, operational and
technical requirements. The fifth paragraph of Article 59 of the same
Regulation stipulates that all payment service providers that hold
payment accounts must provide the infrastructure by the requests of
other authorized payment service providers to provide payment ac-
count information and payment order initiation services.

In terms of concerted practices and agreements between undertakings,

itis stated that the exclusion of fintech companies from the market and
restriction of competition may also result if the standards adopted by
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incumbents in the upstream market in the payment services market
and the conditions imposed on fintech companies arise from anticom-
petitive agreements or concerted practices between competitors. Ac-
cordingly, standardization or commercialization agreements between
incumbents may increase market efficiency in some cases, but in other
cases may make it difficult for new players to operate. In addition, the
report emphasizes the importance of vertical agreements between un-
dertakings in financial markets in terms of Article 4 of Law No. 4054.
These agreements may, in some cases, make it difficult to enter the
market, lead to price rigidities, facilitate coordination between compet-
itors, and ultimately lead to restriction of competition in the market. In
addition, it is emphasized that exclusionary actions, such as demand-
ing unreasonable fees in return for the input provided to fintech com-
panies, unjustified disruption of services, or boycott practices, which
are jointly exhibited vertically or horizontally against new players, may
be considered anticompetitive agreements or concerted practices and
may infringe competition in terms of purpose.

Killer acquisitions occur when these capital-strong incumbents restrict
competition by taking over fintech companies at an early stage, rather
than competing with the innovation and technology-driven services
that fintech companies bring to the payment services space. It is not-
ed that acquisitions in the fintech sector are treated with skepticism by
competition authorities and that this approach is linked to concerns
about digital markets. Nevertheless, with the increasing number of ac-
ademic studies suggesting that acquisitions by large technology com-
panies suppress innovation and create exclusionary effects, this skepti-
cal approach may also apply to acquisitions in the fintech sector.

In terms of developments in Turkish law, to identify potentially lethal
acquisitions in technology-intensive sectors, Article 7 of the Commu-
niqué No. 2010/4 on Mergers and Acquisitions Requiring the Autho-
rization of the Competition Board (“Communiqué”) was amended to
introduce an innovation in the notification thresholds applicable to
the acquisition of technology undertakings. Accordingly, the turnover
thresholds for the amounts outlined in subparagraphs (a) and (b) of
Article 7 of the Communiqué will not be sought in transactions re-
garding the acquisition of technology undertakings operating in the
Turkish geographic market or engaged in R&D activities or provid-
ing services to users in Turkiye. Thus, a notification obligation arises
for the acquisition of technology undertakings with zero turnover. In
other words, if the acquired company is a technology company, the
turnover referred to in Article 7 of the Communiqué is only required
for the acquiring company.

NAZALI Tax & Legal



The amendment to the SIEC test, which was introduced by the
amendment to Article 7 of Law No. 4054 in 2020, which analyzes
whether effective competition in the market is significantly imped-
ed in merger and acquisition reviews, will also be beneficial in pre-
venting predatory acquisitions.

(iii) Regulatory Framework: Regulatory issues are analyzed under three
main headings: insufficient regulation in the field of fintech, exces-
sive regulation in terms of fintechs, and regulations not being suit-
able for new services in general. Problems arising from the lack of
regulatory rules arise from the fact that fintech companies compete
with banks, which have to bear the costs of compliance with regula-
tory rules in the downstream market, while the services offered by
fintech companies with technological capabilities and affecting the
financial system are outside the existing regulatory framework. This
may prevent incumbents and fintech companies from competing on
fair terms. On the other hand, some regulations introduced to pro-
tect financial stability may create a disproportionate burden for new
non-bank players, hinder competition, and make market entry diffi-
cult. In this context, the adoption of asymmetric regulatory approach
rules, which stipulate proportional obligations according to the risk
that financial actors may affect the system, may come to the agenda
against the problems that may arise from the one-to-one application
of the regulatory rules established for incumbents such as banks with
a wide field of activity and a great impact on the financial system to
fintech companies with a limited field of activity.

»  Big Technology Companies:

Another topic addressed in the report is the danger that the entry barriers faced
by fintech companies may increase as large technology companies start to oper-
ate in financial markets with their advantages such as user data and data collec-
tion capabilities, capital power, and brand recognition. Factors hindering the de-
velopment of fintech include the entry of large technology companies operating
in different sectors with high market power into financial markets and concerns
about possible abuse of dominant position in other markets. With their large
user portfolios and strong financial resources, these companies have started to
operate in financial areas such as payment services. This situation attracts the at-
tention of competition authorities and points to a position where fintech compa-
nies can take advantage of market entry barriers. The advantages of these com-
panies have the potential to provide financial services at low cost, while at the
same time creating competitive pressure. Therefore, incumbents may be inclined
to cooperate with these technology companies to create common platforms to
avoid stringent regulations and cope with competition.
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» Conclusion and Recommendations:

The report focuses on various strategies proposed to support developments and
increase competition in the fintech sector. One of these strategies involves recog-
nizing the importance of customer data and recognizing that ownership of certain
data sets may constitute a dominant position of an undertaking. In addition, it is
also recommended to adopt an asymmetric regulatory approach that includes dif-
ferentiated obligations for different players, with regulatory rules taking into ac-
count financial stability as well as the continuity of competition and innovation.

In addition to these strategies, other recommendations include adopting a
flexible approach to new technologies by creating innovation-focused regu-
latory zones called “regulatory experimentation zones” and improving access
to finance for small and medium-sized enterprises by clarifying public capital
support programs. However, effectively monitoring market trends, creating
aggregated market data, and allowing fintech companies direct access to man-
datory banking infrastructures were also cited as important strategies. It was
also emphasized that all these recommendations should be addressed within
the framework of a holistic country policy and close cooperation should be es-
tablished between the relevant public authorities.

2.2. General Evaluation

In light of the above-mentioned information, the behaviors that have
been examined in the traditional banking and finance sector as well
as in the fintech sector and that have been subject to the decisions of
various competition authorities can be summarized as follows;

> Exchanges of sensitive information among banks and the resulting co-
ordinated market behavior,

> Market sharing agreements between players in the market,

>  Ensuring that salespeople do not receive payments with these cards
by setting high commission rates for expenditures made outside the
specified region (such as a country, the European Union, etc.),

> Inputrestriction strategies of incumbents in the upstream market that
start operating in downstream markets, such as card storage integra-
tion between banks and its impact on market entry,

> Exclusivity agreements concluded by electronic payment institutions
with banks,

>  Banks’ practices in the payment services market that prevent custom-
ers from utilizing and choosing between competing services,

> Acquisitions (killer acquisitions) by incumbents in the upstream mar-
ket to avoid competition from smaller fintech companies,

> The emergence of practices such as banks working as agents of insurance
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companies directing the customers to obtain insurance, not opening loans
or notissuing checkbooks unless insurance is obtained from the insurance
company in question by way of product binding,

>  Variousdecisions and practices taken through professional organizations,

> Exemption applications for joint campaign programs,

>  Exemption applications for the establishment of joint ventures such
as joint ATMs and BKM.

In the following section, firstly, the decisions of the Turkish Competition Au-
thority (“TCA”) and other competition authorities that are important in terms
of reflecting the perspective of these will be discussed, and then the issues
most frequently addressed by the competition authorities in 2023 in terms of
competition law risks that may arise in the banking and finance sector will be
presented with sample decisions.

3. Prominent Antitrust Cases Regarding Banking Sector

» EUROPEAN COMMISSION - Cartel Investigation Against UBS, Uni-
Credit and Nomura Banks"

The European Commission (The Commission) found that the Bank of America,
Natixis, Nomura, RBS, UBS, UniCredit, and WestLB violated European Union
(EU) antitrust rules through their participation in a cartel in the primary and
secondary market for European Government Bonds (‘EGB’) of a group of traders.

The Commission found that the seven investment banks concerned participat-
ed in a cartel through a group of traders working on EGB desks and operating
in a closed circle of trust, as a result of its investigations. Accordingly, these
traders regularly contacted each other, generally in multilateral chat rooms,
through which they exchanged competition-sensitive information, in particu-
lar on bid strategies to be applied before auctions, bid prices, bid volumes, and
trading parameters on the secondary market, as well as the prices they offered
to their clients or the market in general. The Commission further found that
the conduct concerned lasted from 2007 to 2011 and affected the entire Euro-
pean Economic Area (‘EEA’)

As a result, the Commission concluded that the conduct of the seven banks
concerned violated EU competition rules and imposed a total fine of €371 mil-
lion on Nomura, UBS, and UniCredit. NatWest was not fined for reporting the
cartel to the Commission. Bank of America and Natixis were also not fined as
the statute of limitations for the imposition of fines had expired. Finally, Por-
tigon, the legal and economic successor of WestLB, was fined EUR O because it
did not achieve any net turnover in the last financial year.

14 European Commission, 20.05.2021
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» TCA-Banking Cases

A review of the past decisions instituted by the Turkish Competition Authority
reveals that 3 major investigations have been conducted and concluded in the
field of traditional banking, the first of which is the Bank-1 decision™ that was
taken in 2009. In the said decision, it was established that banks entered into an
agreement and acted in coordination thereunder in respect of the salary promo-
tions paid thereby to the entities, organizations, and companies, to which they
provide salary payment services. The relevant product market was described as
the “retail banking services” within the decision, in which it was decided that the
agreement constituted an infringement under Article 4 of Act No. 4054.

The second major decision about the sector is the Bank-2 decision'®, which was
decided in 2013 and is explained below in detail in connection with an admin-
istrative court decision instituted on the matter in 2019.

Finally, the Bank-3 decision”, which was instituted as a consequence of the inves-
tigation conducted on the banking sector and concluded in 2017, addresses the
allegations of infringement in respect of the syndication loans. The investigation
was initiated upon the filing of a leniency applicant and was conducted on some
13 banks in total. The act investigated was the sharing regularly of prospective
and competitive-sensitive information about the loan terms and conditions such
as prices and volumes with regards to the loans offered to corporate customers,
which are also referred to as the syndication loans, amongst the investigated in-
stitutions and banks through the course of the submission of loan offers thereby.
As a result of the investigation, it was decided that, amongst the 13 investigated
banks, the lenient not be imposed any administrative fine on account of its having
filed a leniency application while two other banks were imposed administrative
fines. The other 10 investigated banks were not established to have committed any
infringement of competition. The noticeable aspect of the mentioned decision of
infringement instituted in respect of the banking sector is that TCA did not consid-
er it necessary for a relevant product market to be defined.

» TCA - The Payu/lIyzico Case’®

Apart from the three banking investigations mentioned above, the Turkish
Competition Authority’s PayU/lyzico takeover decision, which was approved
in 2019 and made a market definition for fintechs operating in the field of
payment services, is also important. Both the transferee party, Iyzico, and the
transferee, PayU Tirkiye, are financial technology (fintech) companies. In the
decision, it has been determined that the activities of the parties overlap in

15 Turkish Competition Authority, 07.03.2011, 12-42/243-78
16  Turkish Competition Authority, 08.03.2013, 13-13/198-100
17 Turkish Competition Authority, 28.11.2017, 17-39/636-276
18 Turkish Competition Authority, 19-31/466-199, 05.09.2019
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the virtual POS services and card data storage services markets at a horizontal
level. Due to the existence of Letgo, a subsidiary of Naspers, it is considered
that there may be a vertical relationship between the virtual POS services of
the parties and the online advertisement platform services. As a result of the
evaluations, it was stated that a dominant position would not be created in any
market or that the current dominant position would not be strengthened, thus
the transaction was approved.

The aspect of the decision, that provides guidance, is that TCA set forth a mar-
ket definition for the fintech companies, that operate in the field of payment
services, for the first time, and also set forth significant conclusions as to what
undertakings compete with one another within the relevant market. It was
stated within the decision that, as far as the “virtual POS services market” was
concerned, PayU and Iyzico competed directly with the banks, which conclu-
sion poses importance for any future competition law reviews that could be
conducted in respect of the sector. Another market that was addressed and
discussed within the decision was the “card data storage services market”. The
noticeable point about the conclusions about the said market is that TCA chose
to take the “number of cards, the data of which are stored” into consideration
amongst several different methods for the quantification of the market shares.

» TCA - Decisions of the Banks Association of Tiirkiye®

In 2019, within the scope of notification made by the Banks Association of Tir-
kiye (BAT), TCA granted an individual exemption to the Financial Reconstruct-
ing Framework Agreement (Agreement) signed between financial institutions.
The Agreement targets companies with debts of less than 25 million Turkish
Liras to banks and other financial institutions operating in Tiirkiye. The noti-
fication is granted individual exemption since the agreement will contribute
to the fulfillment of the repayment obligations of the said enterprises to the
financial sector within the stipulated period, to increase tax collection, and to
continue to create added value and competition by staying active for compa-
nies experiencing financial difficulties.

Another individual exemption decision given to BAT is about the “Draft Rec-
ommendation on the Use of TLREF Interest Rate in Restructuring Agreements
with Commercial Borrowers” (Recommended Decision) and the “Draft Deci-
sion on the Use of TLREF Interest Rate in Restructured Structures within the
Scope of Financial Restructuring Framework Agreement (Large Scale Applica-
tion-LSA)” (Restructuring Decision). In its examination, TCA evaluated the ex-
emption conditions separately and determined that both decisions met all the
exemption conditions and it was decided to grant an individual exemption.*®

19 Turkish Competition Authority, 19-38/564-233, 07.11.2019
20 Turkish Competition Authority, 20-06/69-38, 23.01.2020
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Another decision that should be mentioned about the BAT is the granting of
individual exemption to the Recommendation Decision dated 27.01.2020 and
numbered 02, provided that some changes are made. According to the afore-
mentioned recommendation decision, it is recommended to use the final interest
rate as Turkish Lira Overnight Reference Interest Rate (TLORIR) + 1 for 0-2 years
term transactions and TLORIR + 2 for 2-5 years futures, if variable interest is pre-
ferred for companies with debt below 25 million TL. In all other restructurings,
the final interest rate is not recommended, and it is recommended to use TLORIR
as the base interest rate instead. In addition, the Decision includes recommenda-
tions regarding the frequency of updating the TLORIR and the data to be taken as
the basis for its calculation. Accordingly, the TLORIR rate will be updated every 3
months, and the TLORIR rate to be created will be calculated by using the index
data of one business day before and 30 days before the date of the loan.

As a result, TCA decided to grant individual exemption to the aforementioned
recommendation decision of the BAT, if the provisions other than FRFA are ar-
ranged as follows:

> If a variable interest rate is preferred for the restructuring of debts under 25
million TL, the maximum rates will be that the interest rate can be determined
as TLORIR + 1 for 0-2 years futures and TLORIR + 2 for 2-5 years futures.

> The provisions regarding the ability to update the TLORIR ratio quarter-
ly for all debts to be restructured without any amount limitation, and to
calculate the TLORIR ratio one business day before and 30 days before the
loan’s disbursement date (the following business day will be selected in
case of a holiday) by using index data will only be applied if the borrower
who will apply for restructuring prefers.”

» TCA — Negative Clearance and Individual Exemption Request by the
Association of Financial Institutions®

Upon the application of the Association of Financial Institutions (“AF1”), TCA
decided to issue a negative clearance for public institutions and organizations
thatdo not qualify as an undertaking/association of undertakings, and to grant
individual exemption for institutions and organizations that do not qualify
as an undertaking/association of undertakings, provided that confidentiality
conditions are observed, regarding sharing financial data, turnover reports,
factoring transaction volume information generated from the central invoice
registration system and leasing contract information generated from leasing
contract, in the required periods such as daily, weekly, monthly and quarterly
within the framework of confidentiality principle on an individual basis.

21 Turkish Competition Authority, 20-21/280-134, 30.04.2020
22 Turkish Competition Authority, 20-23/296-143, 07.05.2020
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Within the framework of the application subject to the notification, TCA has eval-
uated that negative clearance certificates can be issued to the TCMB, Development
Bank, Eximbank, Takasbank, and MKK since those institutions and organizations
do not have the characteristics of an undertaking or an association of undertaking.
In terms of institutions and organizations such as TKBB and TBB Risk Center, it has
been concluded that individual exemptions can be granted since the mentioned
institutions and organizations are considered associations of undertakings.

» TCA -Investigation on Foreign Exchange Markets*

Turkish Competition Authority decided not to initiate an investigation under Ar-
ticle 41 of Law No. 4054 within the scope of the investigation regarding the alle-
gation that banks shared current information such as the amount and timing of
trading in the spot foreign exchange market and acted in concert to influence the
equilibrium exchange rate. As a result of the market assessment, TCA has under-
lined that the spot foreign exchange market is a market where communication
and trade are intensively realized through electronic media and banks. Accord-
ingly, it was stated that the relevant market has characteristics close to perfect
competition markets where information is priced rapidly, the equilibrium price
is not affected by a single actor, and the market has a competitive structure.

Subsequently, TCA emphasized that, as in other financial markets, one of the
most important obstacles to the effective functioning of foreign exchange mar-
kets is manipulation based on transactions and information. In this context, al-
though it can be stated that the two types of manipulation are similar in terms
of their impact capacity concerning capital markets, it is stated that transac-
tion-based manipulation is more prominent in terms of its impact capacity in
foreign exchange markets and is addressed within the scope of competition law
at the point where it restricts competition. Accordingly, in the competition vio-
lation investigations in the sector, it was determined that the systematic and or-
ganized coordination among banks harmed the competitive process. In addition,
considering the global nature, size, and competitive functioning of the market,
itis underlined that large transaction volumes and coordinated behavior are re-
quired for manipulation to have an impact on equilibrium exchange rates.

Another issue that TCA scrutinized in the related review was the WM/Reuters
Fixing rates. These rates are used by banks in spot foreign exchange markets
and have been criticized for being open to manipulation. In this context, the
criticisms of the relevant system were mainly focused on the short fixing win-
dow (fixing is defined as the aggregation of the supply and demand for foreign
exchange at a certain time of the day and the announcement of the resulting
equilibrium exchange rate price), the use of a single data source and the con-
sideration of quotations when liquidity is insufficient.

23 Turkish Competition Authority, 16-41/667-300, 24.11.2016
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As a result of its assessment of the concrete allegations and documents, TCA
concluded thatthere wasn’t a system for manipulative purposesin the commu-
nication in the spot foreign exchange market, although it was determined that
confidential information of customers was shared in some correspondences
and that there was cooperation for manipulation purposes. In this framework,
with the available information and documents, it is concluded that there is no
violation under Article 4 of Law No. 4054.

4. Prominent Cases and Developments in 2023

As of 2023, competition authorities around the world, including the Turk-
ish Competition Authority, have issued many important decisions within
the framework of competition law concerns arising in the banking and fi-
nance sector. In this context, first, prominent competition authorities’ sig-
nature decisions in 2023 will be discussed. Subsequently, the important
decisions analyzed this year by the Turkish Competition Authority will be
mentioned.

» FEDERAL TRADE COMMISSION - Final Decision on Mastercard
Approved**

The Federal Trade Commission (FTC) approved a final order resolving
charges that Mastercard engaged in conduct that forced merchants to route
debit card payments through its payment network. The Commission alleged
that Mastercard violated the law (the Durbin Amendment) by engaging in
conduct that prevented merchants from routing e-commerce transactions to
alternative payment card networks using Mastercard-branded debit cards
stored in e-wallets. Accordingly, it was alleged that Mastercard’s conduct
in preventing merchants from routing e-commerce transactions using Mas-
tercard-branded debit cards registered in e-wallets to alternative payment
card networks resulted in restraint of competition and impeded the ability of
merchants to freely choose among alternative payment card networks, and
therefore FTC found out that;

> Cease such practices and provide competing networks with the cus-
tomer account information they need to process bank payments,
and

> Merchants should not take any other actions that would prevent them
from choosing between competing debit card networks.

This decision of the Federal Trade Commission is intended to protect competi-
tion, ensuring the freedom of choice of businesses and increasing competition
in the market.

24 Federal Trade Commission, 30.05.2023
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»  EUROPEAN COMMISSION — Termination of the Euro Bond Trading
Cartel Investigation against Deutsche Bank and Rabobank **

The European Commission has issued its final decision in the Euro-denomi-
nated bond trading cartel investigation against Deutsche Bank and Rabobank,
which was initiated in 2022. Accordingly, Deutsche Bank was exempted from
the fine for cooperating with the Commission and reporting the cartel, while
Rabobank was fined EUR 26.6 million.

Inits decision published in 20222¢, the Commission announced thatit was con-
cerned that between 2005 and 2016, Rabobank and Deutsche Bank, through
some of their traders, exchanged commercially sensitive information through
e-mails and online chat room communications and coordinated their pricing
and trading strategies when buying and selling bonds on the secondary mar-
ket in the European Economic Area. As a result of its investigations, the Com-
mission found that the two banks had indeed exchanged competitively sensi-
tive information and coordinated their trading and pricing strategies through
their traders. Accordingly, both banks, through their traders, exchanged com-
petition-sensitive information on prices, volumes, current and future trading
strategies and positions, requests to buy or sell bonds, etc. The Commission
imposed an administrative fine of EUR 26.6 million on Rabobank for partici-
pating in a cartel in this context.

This decision of the Commission is a deterrent in terms of the fine imposed
to prevent cartel infringements created through the exchange of competitively
sensitive information between competitors.

» BUNDESKARTELLAMT - Investigation Against PayPal”’

The German Competition Authority (Bundeskartellamt) initiated an inves-
tigation against PayPal (Europe) S.a.r.l. et Cie, S.C.A. for possible practices
aimed at excluding competitors and restricting price competition. According-
ly, the investigation addressed the “Surcharging Rules” and “PayPal’s Presen-
tation” in PayPal’s user agreement applicable in Germany. According to the
Bundeskartellamt’s investigation, under these terms, sellers are not entitled
to offer their goods and services at lower prices if customers choose a cheaper
payment method than PayPal, nor can they prioritize payment methods oth-
er than PayPal. The Bundeskartellamt stated that these clauses may restrict
competition and violate the abuse of a dominant position. The investigation is
based on the prohibition of abuse of a dominant position and the prohibition
of abuse of relative or superior market power.

25 European Commission, 22.11.2023
26 European Commission, 06.12.2022
27 Bundeskartellamt, 23.01.2023

NAZALI Tax & Legal



» CMA - Investigation Against 5 Major Banks>®

Competition and Markets Authority (CMA) found that Citi, Deutsche Bank,
HSBC, Morgan Stanley, HSBC, Morgan Stanley, and Royal Bank of Canada
breached competition rules by sharing competitively sensitive information
about UK government bonds. The CMA explained that these five major banks
had exchanged competition-sensitive information in one-to-one online con-
versations in chat rooms between 2009 and 2013, in breach of competition
rules. Accordingly, the exchanges involved information on;

> Gold sales conducted by the UK Debt Management Office and through
auctions,

> Gilts and gilt asset swaps, purchases and sales

> Repurchase auctions conducted by the Bank of England.

Deutsche Bank and Citi exchanged information and cooperated with the CMA
regarding their anti-competitive activities. In this respect, Deutsche Bank was
subject to a full exemption with no fine, while Citi was subject to a reduced
fine. HSBC, Morgan Stanley, and Royal Bank of Canada did not make any ad-
missions. The CMA’s investigation is ongoing and in the event of a final deci-
sion that two or more banks have engaged in anti-competitive activities, ad-
ministrative fines will be imposed on the banks concerned.

As can be seen, the decisions of the German Competition Authority and the UK
Competition and Markets Authority are similar in terms of subject matter and
outcome. Both decisions are based on the fact that undertakings violate com-
petition rules by exchanging competition-sensitive information using online
chat rooms.

The Competition Authority’s banking and finance agenda for 2023 mainly
consisted of applications for individual exemption and negative clearance cer-
tificates. The applications that the CMA examined and scrutinized are listed
below.

» TCA — QNB Finansbank A$’s Customer Foreclosure on Payment
Institutions®

TCA, in the preliminary investigation conducted with the allegation that QNB
violated Act No. 4054 by preventing payment institutions from providing POS
services to some merchants to which QNB directly provides POS services, decid-
ed that the action of QNB falls under Article 4 of Act No. 4054, but the said action
may be granted individual exemption until 01.01.2023 under Article 5 of Act No.
4054 and therefore, there is no need to open an investigation against QNB.

28  Competition and Markets Authority, 24.05.2023
29 Turkish Competition Authority, 22-54/833-343, 08.12.2022
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In terms of POS services, merchants need to integrate with the POS systems
offered by banks to be able to accept debit or credit card payments from their
customers. The difficulties arising from the operational and technical require-
ments of obtaining POS from each bank have led to the need for merchants
to be able to receive payments from a single point through a system that is
already integrated with the POS of many banks. In response to this need, pay-
ment institutions authorized to operate by the Central Bank of the Republic of
Tiirkiye (CBRT) market POS supplied by banks to merchants through a single
integration. This service enables merchants, who do not have the opportunity
to conclude separate merchant agreements (POS agreements) with banks, to
receive payments from the POS of all banks with which this payment institu-
tion has an agreement through a single integration with the relevant payment
institution. In this respect, there is a vertical relationship between banks and
payment institutions for the provision of POS services, with banks as providers
and paymentinstitutions as buyers. As a result of this situation, payment insti-
tutions need to obtain infrastructure services for POS integration from banks
to provide payment services to merchants. According to the Regulation on Pay-
ment Services and Electronic Money Issuance and Payment Service Providers,
all payment service providers are obliged to make their payment service infra-
structure (including POS services provided by banks to payment institutions)
available to other payment service providers upon request. According to this
obligation, a deadline of 28/2/2023 has been set for payment service providers
to complete the necessary technical preparations.

TCA assessed QNB’s action of preventing payment institutions from providing
POS services to some merchants to which QNB provides POS services directly,
under Article 4 of Act No. 4054, in line with the interference with resale condi-
tions, as a behavior applied by the provider to the buyers and related to custom-
er foreclosure. In the group exemption examination, it was concluded that the
customer limitation applied by QNB did not benefit from the group exemption
since there was no information or determination that there was a specific group
of exclusive customers allocated by QNB to itself or the undertakings in the posi-
tion of buyers within the scope of the establishment of the distribution network
or that the limitation in question covered only active sales. In the individual ex-
emption review, on the other hand, TCA made the following determinations and
decided to grant an individual exemption until 28.02.2023, which is the deadline
for payment service providers to complete the technical preparations required
for the use of their payment infrastructure by other payment service providers.
TCA’s findings in the individual exemption assessment are as follows:

>  The restriction is a reasonable practice in terms of creating healthier
workflows in the market, as the said practice contributes to the provi-
sion of better-quality services covering all customers in the market in
the long term and creates efficiency in the market,
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> Theimplementation makes it possible for the physical POS infrastruc-
ture to be healthy established and ultimately enables consumers to
benefit from payment services without any problems, in this respect,
the exemption condition for consumer benefit is also met,

>  Since QNB has a limited market share in virtual and physical POS ser-
vices the customer limitation applied by QNB is only valid for physical
POS and there is no customer limitation for virtual POS, competition
in the market is not eliminated,

>  Since it is an objective practice that serves the purpose of limiting
the impact of disruptions that may occur during the development
of technical infrastructure, competition is not restricted more than
necessary.

As seen, the decision determined that the regulations regarding the obligation
of payment service providers to make their payment infrastructures available
to other providers and, in this context, QNB’s customer limitation practice in
terms of physical POS service did not restrict competition more than neces-
sary. Furthermore, it was emphasized that QNB’s practice contributes to con-
sumer benefit by creating healthy workflows in the market and is in line with
the development of competition. In this context, the decision to grant individ-
ual exemption to QNB was taken to protect competition and create healthy
business flows.

» TCA — Request for Negative Clearance on the “Recommendation” of
the Banks Association of Tiirkiye*°

TCA has decided that a negative clearance may be issued under Article 8 of Act
No. 4054 on the Protection of Competition (Act No. 4054) concerning the pro-
vision of the Recommendation Decision contained in the Public Notification of
the Turkish Banking Association dated May 26, 2022, regarding the “Decision
on the Recommendation on the Transition Spread within the Framework of
Basic Exploratory Analysis Studies for Transactions Involving TRLIBOR that
will be subject to Transition”.

The notification, in this case, relates to the announcement by the Financial
Conduct Authority (FCA) that the London Interbank Offered Rate (LIBOR) will
cease to be published as of the end of 2021 and the transition process to ensure
that the obligations related to TRLIBOR-linked financial products in Tirkiye
can continue with the Turkish Lira Overnight Reference Rate (TLREF), which
is expected to be adopted as the new local benchmark interest rate instead of
TRLIBOR and to ensure a healthy conversion between the two interest rates in
this framework.

30  Turkish Competition Authority, 22-53/805-331, 01.12.2022
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In its assessment, TCA noted that the recommendation subject to the notifi-
cation, including the method of calculating the spread and the corresponding
spread rates, has been complied with;

> Only financial contracts that have been historically concluded over
TRLIBOR and for which the competitive process in the pricing phase
has been completed can be adjusted,

> Itcovers avery limited product portfolio in terms of contract type and
trading volume,

> Itis developed through a transparent process with broad participation
and input from regulators and industry stakeholders and is approved
by regulators,

> Itis advisory and non-binding, and contracting parties are free to de-
termine the calculation method and rate they wish to use,

TCA concluded that the provision on the calculation method of the spread and
the determination of the calculation method of the spread and the rates of the
Recommendation Decision, which were determined as a result of the studies
carried out by the national financial authorities during the transition from
TRLIBOR-linked products to TLREF and adopted by the BAT, does not violate
Article 4 of Act No. 4054 under the current conditions and, in this context, the
relevant provision of the Recommendation Decision can be granted a negative
clearance certificate under Article 8 of the same Act.

In this decision, TCA ruled that the decision regarding the determination of the
spread calculation method and rates during the transition process specified in
the Recommendation issued by the Banks Association of Tirkiye did not have
arestricting effect on competition and therefore did not violate Article 4 of Law
No. 4054. This decision, once again, aims to protect competition and ensure a
healthy transition in the transition processes in the financial sector.

»  TCA - Request for Negative Clearance or Individual Exemption for the
Agency Agreement to be Concluded Between Tiirkiye Finans Katilim
Bankasi1 A.$ and Bereket Emeklilik ve Hayat A.S.*

TCA has decided that an individual exemption can be granted for the dura-
tion of the agreement until 01.01.2032 under Article 5 of Act No. 4054, provided
that a maximum period of 5 years is foreseen for the non-promotion obliga-
tion stipulated in the agreement, in its decision examining the request for a
negative clearance or individual exemption for the Life Participation Insurance
Agency Agreement to be concluded between Turkiye Finans Katilim Bankasi
AS and Bereket Emeklilik ve Hayat AS.

31 Turkish Competition Authority, 22-54/832-342, 08.12.2022
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In its assessment, the Authority determined that there is a fundamental dif-
ference between traditional insurance and participation-based insurance in
terms of compliance with Islamic requirements and that the two insurance
groups are not substitutable in terms of demand and supply, therefore, defined
the relevant product market as “participation-based life insurance agency ser-
vices market” and “agency services market in participation-based private pen-
sion products”.

The agreement subject to the notification relates to the appointment of TFKB
as an agent for the promotion, marketing, distribution, sale, and collection of
premiums of participation-based life insurance and participation-based private
pension products offered by BEREKET through bank assurance. With the agen-
cy agreement subject to the notification, it was assessed that TFKB, as an agent,
did not assume risks and did not act independently within the framework of the
Vertical Guidelines, and therefore, the standard bancassurance agreement be-
tween the parties was not considered under the Article 4 of Act No. 4054. On the
other hand, the agreementimposes a non-competition obligation a non-promo-
tion obligation on TFKB, and an indefinite-term non-promotion obligation on
the provider BEREKET. Lastly, the contract contains a Most Favored Customer
(MFN) condition stating thatif BEREKET wishes to offer any participation-based
life insurance product to the market on more advantageous terms than the terms
or features offered to TFKB, it must propose such terms to TFKB before they are
offered or communicated to customers or third parties.

TCA concluded that under Paragraph 14 of the Vertical Guidelines, it is neces-
sary to examine whether the non-competition obligations in the agency agree-
ment have the potential to restrict competition by causing a closure effect in the
market. Accordingly, since BEREKET has a high market share in the participa-
tion-based life insurance market, and in general, within the market dynamics,
the fact thatinsurance companies stipulate non-competition obligations in their
agency relationships with banks may make it difficult for new market entrants
to access an effective agency network, and in this respect, may create a partial
closing effect in the market it is concluded that even though it falls under Article
4 of Act No. 4054, agreement containing a 10-year non-competition obligation
despite being an agency agreement cannot be granted a negative clearance cer-
tificate under Article 8 of Law No. 4054.

In its assessment in terms of the Group Exemption Communiqué on Vertical
Agreements, it is concluded that BEREKET, as the provider, cannot benefit
from the group exemption since its share in the participation-based life insur-
ance market for 20211s above the 30% threshold and the duration of the agree-
ment with a non-compete obligation is regulated as 10 years.

NAZALI Tax & Legal



In its individual exemption assessment, TCA stated that;

>

Investments may also increase through the contract containing a
non-compete obligation and thanks to the stability created by the
long-term working environment, the development of the participation
insurance market and such collaborations may serve to expand the
low share of participation financial products in the financial markets,
and efficiency will be gained in the distribution of participation-based
life insurance and private pension products,

By offering the products through a participation bank, they will be
made accessible to consumers through a wider distribution network,
which will increase consumers’ access to these products, and the spe-
cialization that will arise as a result of long-term cooperation will be
in favor of consumers,

By offering the products through a participation bank, they will be
made accessible to consumers through a wider distribution network,
which will increase consumers’ access to these products, and the spe-
cialization that will arise as a result of long-term cooperation will be
in favor of consumers,

The prevalence of qualified bancassurance agreements with exclusivity
clauses in the sector does not result in a market-closing effect in the cur-
rent situation considering the market characteristics such as the fact that
the participation insurance market exhibits a character that is in the de-
velopment phase, that it is open to new entries with the new legislation
and that fewer undertakings operate in the life insurance field compared
to the non-life participation insurance field, that there is a significant level
of competition between brands in the relevant markets, and that insur-
ance activities through participation bancassurance follow an upward
trend with the recent establishment of the legislative infrastructure.

In terms of participation-based private pension contracts, approxi-
mately 1% of participation-based private pension products (voluntary
PPS+0CS) are distributed through the bank channel throughout the
sector; therefore, the sales made through the bank channel have a low
rate and banks are a weak distribution channel throughout the sector
and therefore, the non-competition obligation will notlead to a signif-
icant restriction of competition,
Consideringthatthebankchannelinthe BEREKET participation-based
life insurance market is at a negligible level due to its relatively small
market share and that there is a significant level of inter-brand com-
petition in the relevant markets, the 10-year non-compete obligation
to be imposed on TFKB is acceptable,

On the other hand, taking into account the previous Authority deci-
sions, the non-compete obligation to be imposed on TFKB, which will
be valid for 5 years from the expiry or termination of the contract, is
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compatible with the conditions of the individual exemption, but the
non-compete obligation of unlimited duration to be imposed on BER-
EKET should be modified so that it does not exceed 5 years from the
expiry of the contract,

> Concerning the MFN condition, TFKB does not have significant mar-
ket power and there is no significant concentration in participating life
insurance,

Having made its assessments, TCA concluded that the contract may be granted
an individual exemption under Article 5 of Act No. 4054 if the duration of the
provision containing an indefinite period of non-incentive obligation against
BEREKET is limited to a maximum of 5 years from the expiry of the contract.
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DIGITAL MARKETS

1. Introduction

Digital markets differ from traditional industrial structures and operate as
platform-based economies, encompassing marketplaces (such as Amazon and
Trendyol), application stores (like Apple’s App Store and Google Play Store),
social networking sites (including LinkedIn and Twitter), and search engines
(such as Google and Yandex). With the proliferation of players in digital mar-
kets and their utilization of consumer data, it is evident that regulations de-
signed for traditional markets fall short in addressing competition issues in
this dynamic landscape. Consequently, regulations have been implemented
globally to tackle competitive concerns. The unique nature of these markets
has prompted specialized regulatory efforts alongside traditional competi-
tion law rules. While failure to intervene appropriately and in a timely man-
ner in digital markets can lead to market closure, premature interventions may
dampen innovation and investment incentives for startups in the sector.!

Therefore, regulations permitting preemptive intervention have been enacted
in numerous countries for these markets. The foundation of such regulations
rests upon competitive concerns stemming from the abuse of market power
or monopolistic positions. In each regulatory endeavor based on these justifi-
cations, varying definitions have been embraced regarding the scope of the
relevant regulation. For instance, in the European Union’s Digital Markets Act
(“DMA”), which has come into effect, this entity is termed a “gatekeeper,” while
in the United Kingdom, the Digital Markets, Competition, and Consumer Bill

1 TCA, Dijital Doniisiimiin Rekabet Hukukuna Yansimalari, April 2023.

NAZALI Tax & Legal



(“DMCC”), pending enactment, denotes it as a “strategic undertaking with stra-
tegic market status.”* Similarly, under German Competition Law, it is referred to
as an “undertaking of paramount significance for competition across markets,”
whereas the American Innovation and Choice Online Act (“AICOA”) in the USA
has limited regulations, categorizing it as a “covered platform.” In the draft of the
Competition Act in Turkey, phrases like “undertaking with significant market
power” are under consideration. * The essence of the newly introduced rules in
prominent practices, notably the European Union’s Digital Markets Act (“DMA”)
and the German Competition Act (“German Competition Act 19a2”), lies in estab-
lishing thresholds determined by specific criteria, departing from the traditional
definition of a dominant position. These regulations proactively prohibit certain
behaviors of undertakings exceeding competition laws and identified to possess
significant market power, providing competition authorities with the means to
intervene without protracted competition investigation processes.

2023 has been a year in which competition authorities have gained awareness
that the current regulations they apply to players operating in traditional mar-
kets are not sufficient in terms of effectiveness in digital markets. As a matter of
fact, considering the speed of development of digital markets, the common point
of concerns of many authorities is that competition law tools are not fast and
effective enough; For this reason, studies on new regulation and implementation
methods have begun. In this context, issues such as whether ex-ante regulations
will be accurate in terms of competition law practice carried out mostly through
ex-post tools, how the purposes and boundaries of the new regula tions will be
drawn, and how the transnational regulatory needs will be met are discussed.

In the “G7 Inventory of New Rules for Digital Markets” Report’ regarding the study
on the regulatory proposals brought to the agenda, especially in OECD member
countries; Although it has been determined that there are common goals and com-
mon competitive concerns, it has been revealed that no consensus has yet been
reached on how the implementation should be and how its boundaries will be
drawn. When looked at in outline; It has been observed that the issues such as
whether ex-ante regulations are necessary, how the areas of intervention will be
determined if such regulations are made, how vague concepts and definitions can
expand the area of influence and what effects this may have on the market have
been discussed by the OECD. Because ineffective and insufficient intervention may
cause digital markets to be shaped in a non-competitive structure, and too much
intervention may cause the motivation for innovation and investment to disap-
pear in these developing markets. At this point, it is of vital importance to ensure

2 Kerem Cem Sanli, Cihan Dogan, Rekabet Politikas: Agisindan Dijital Piyasalarin Diizenlenmesi: E-Ticaret Kanunu ve Rekabet
Kanunu Degisiklik Taslagi, 18.10.2023.

3 Kerem Cem Sanli, Cihan Dogan, Rekabet Politikas: Agisindan Dijital Piyasalarin Diizenlenmesi: E-Ticaret Kanunu ve Rekabet
Kanunu Degisiklik Taslagi, 18.10.2023.

4 OECD, G7 Inventory of new rules for digital markets, Kasim 2023.
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balance in the regulations regarding digital markets. Evaluating the studies initi-
ated by competition authorities around the world in 2023 is important in under-
standing the public side approach to digital markets. In this context, the prominent
developments globally in 2023 are mentioned below:

»

»

»

»

With the entry into force of the Digital Markets Act (“DMA”) in the Euro-
pean Union in 2022, member states have begun to prepare drafts aimed
at giving national competition authorities powers to monitor compliance
with the DMA. In this context, changes were made in the Hungarian® and
Dutch® Competition Acts on 01.01.2023, in the Luxembourg’ Competition
Act on 23.03.2023, and in the German® Competition Act on 05.04.2023.°
Additionally, a report was prepared by the OECD that follows and com-
pares the regulatory efforts of Germany, the European Union, Japan, the
United Kingdom, the USA, South Korea and Brazil. *°

To ensure the regulation of competition in UK digital markets; United
Kingdom continues to work on the Digital Markets, Competition and
Consumers Bill to amend the Competition Act of 1998 and the Enterprise
Act of 2002 and to add provisions regarding the protection of consumer
rights to competition law. "

China published the draft regulation called the Regulations on Regulat-
ing and Facilitating Cross-border Data Flow on September 28, 2023, and
announced thatit would initiate regulatory studies to facilitate cross-bor-
der data transfer. If adopted, it would significantly reduce restrictions on
cross-border data transfers from China.

As of 7 November 2023, the 11th amendment to the German Competition
Law (GWB) came into force after being published in the German Federal
Official Gazette. Within the scope of the amendment made to the German
Competition Law, regulations regarding certain powers that the Bundeskar-
tellamt can use within the scope of sector investigations, powers for the im-
plementation of the EU Digital Markets Act (DMA) and powers for the reim-
bursement of benefits have been implemented. "* Accordingly:

> The Bundeskartellamt is given the authority to impose behavioral
or structural measures following sector investigations. If, follow-
ing a sector investigation, it is determined that there are situations

5

HCA, Changes in Competition Law: expanding GVH toolbox and less administrative burden for undertakings, 01.01.2023.

6  ACM, Uitvoeringswet digitalemarktenverordening, 01.01.2023.

7 Autorité de la concurrence Luxembourg, Vers une concurrence plus équitable: mise en ceuvre de deux réglements européens majeurs

en faveur des entreprises et consommateurs en vue de renforcer le marché intérieur, 24.03.2023.

Bundeskartellamt, Entwurf eines Gesetzes zur Anderung des Gesetzes gegen Wetthewerbsbeschrinkungen und anderer Gesetze, 05.04.2023.
TCA, Dijital Déniisiimiin Rekabet Hukukuna Yansimalari, Nisan 2023, s26.

OECD, G7 Inventory of new rules for digital markets, Kasim 2023.

CMA, Changes to Digital Markets Bill introduced to ensure fairer competition in tech industry, 15.11.2023.

USCBC, Provisions on Regulating and Facilitating Cross-Border Data Flow, 28.09.2023.

Bundeskartellamt, Novelle des Gesetzes gegen Wettbewerbsbeschrinkungen, 07.11.2023.
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»

»

»

»

where competition is significantly and permanently distorted, the
Bundeskartellamt has the authority to use tools such as implement-
ing structural, behavioral or remedial measures to eliminate the dis-
tortion of competition, including the division of undertakings, with-
out the need to determine that an infringement exists. The structural,
behavioral or remedial measures in question can be applied even to
undertakings that fully comply with competition law.

> Strengthening powers for the implementation of the DMA have been
issued. The regulation enables the Bundeskartellamt to investigate
DMA violations using its ordinary investigative powers and is re-
quired to report its findings to the European Commission as the final
and sole enforcement authority regarding the DMA.

>  The presumption is regulated for the repayment of benefits obtained
from anti-competitive practices. Although the reimbursement of ben-
efits obtained from competition law violations is not a new practice
in German competition law, it has not been implemented until now
due to practical difficulties in estimating the size of the economic ad-
vantage obtained through competition law violations. With the new
regulation, it is now presumptive that the violation of competition
law provides an economic benefit for the violating undertaking and
that this benefit is at least 1% of the domestic turnover of the violating
undertaking obtained from the affected products or services. The pre-
sumption can be rebutted by the enterprise by proving that there was
no violation or profit was made within the relevant time period.

French competition authority Autorité de la concurrence stated in the
2023-2024 road map published that harmonization efforts with DMA will
be accelerated and that regulation studies will follow this progress with
the advancement of digitalization. **

Canada aims to improve competition in the Canadian digital market and
contribute to the sustainability of the Canadian news industry with its
Online News Act regulation. It does this by creating a bargaining frame-
work for commercial agreements between the largest digital platforms
and news businesses.”

Within the scope of its harmonization efforts with the DMA, Spain made
changes to the Competition Law with the “Royal Decree Law” published in
the Spanish Official Gazette on July 29, 2023. The changes largely regulate
mergers and acquisitions in digital markets. '

Australian competition authority ACCC shared a report examining the

14 Autorité de la concurrence, Feuille de route, p2.

15 Gouvernement de Canada, Final regulations for the Online News Act, 15.12.2023.

16  Clifford Chance, Spain: New Developments in The Time Limits For Competition Law Proceedings And The Role Of The Cnmc In The
Application Of The Digital Markets Act, Temmuz 2023, p2.
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effects of the Competition and Consumer Laws, which started to be im-
plemented in 2022, on consumers and small businesses, and gave exam-
ples of the changes expected to be made in the Law in the coming period,
based on its analysis.”

In addition to these improvements, the rapid progression towards the digital age has
brought about the emergence of artificial intelligence tools capable of revolutioniz-
ing sectors and enterprises, prompting them to integrate artificial intelligence into
their business models. While the utilization of artificial intelligence in automating
business processes and enhancing customer engagement is becoming increasingly
prevalent, the exponential growth of new branches of artificial intelligence, partic-
ularly generative Al (a model of artificial intelligence that facilitates the creation of
new content rather than manipulating or replacing existing content), has shed light
on the true power and potential of artificial intelligence as a resource. Efforts by the
European Union to regulate the market placement, usage, and liability of artificial
intelligence systems through the Artificial Intelligence Act and the Artificial Intelli-
gence Liability Directive are underway, alongside involvement from the UK Com-
petition and Markets Authority (CMA) and the FTC. Furthermore, recent initiatives
undertaken by several competition authorities, including the integration of Al, are
focused on comprehending the interaction between Al and competition law.

This study commences with explanations concerning the structure of digital
markets, followed by an examination of the competitive concerns within these
markets and the decisions and developments made in response to these concerns
in 2023. Subsequently, the document delves into an analysis and evaluation re-
garding the potential consequences that artificial intelligence and algorithms
may have within the realm of competition law.

2. Market Structure in Digital Markets

Due to the difficulty of defining digital markets, making a basic distinction will
be more functional in terms of both better understanding the functioning of
the markets and easily addressing the problems that have arisen or may arise
in terms of competition law. In this context, it is possible to make a dual distinc-
tion in terms of the main areas of activity of digital markets. As the first catego-
ry, enterprises such as Google, Facebook, Apple and Amazon (“GAFA”), whose
main activities can be described as data collection, processing and creating value
through data, will be discussed. In the second category, markets such as e-com-
merce platforms, online food ordering services, financial technology companies
(fintechs) that enable existing service areas to be taken in better and/or different
forms and where traditional services are transferred to the digital environment
will be discussed. This category is quite colorful and diverse, and many com-
panies such as Amazon, Uber, Alibaba, Netflix can be cited as examples. Even

17 ACCC, Consumers and small businesses to benefit from proposed new regulation of digital platforms, 8.12.2023.
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though it cannot be ignored that data is important for the services listed in the
second category, it is considered appropriate to make a classification in this di-
rection since it does not form the basis of the service as much as it does in the
first category and is based more on bringing buyers and sellers together. The fact
that enterprises in both categories provide services in many fields and produce
holistic products leads to the formation of economies of scope and the creation
of ecosystems that bring new competition law problems to the agenda.

Due to the structures of large digital ecosystem companies, economic and com-
petitive evaluations remain complex. Although the environment and outputs
created by companies due to their structure do not directly result in harm to the
consumer, the risk that the contact between companies will become a facilita-
tor of inter-company coordination cannot be ignored since they operate in many
different markets. One of the competitive concerns regarding digital ecosystems
is how to build competition policy, which is also one of the main questions in
digital markets. Because the incorrect construction of competition policy will
prevent the separation of anti-competitive behavior from developments that
may be beneficial to consumers and innovation. **

With the spread of digital ecosystems, the importance of behavioral econom-
ics in competition law is increasing. As the interaction of enterprises with cus-
tomers moves to the digital environment, new methods for marketing products
and services are emerging, and this creates a new area that requires competition
law to adapt to digital markets. One thing that stands out from these develop-
ments is the changes in the supply and demand balance in the markets. While
in traditional markets the customer finds the product or service it wants to buy
by searching, the widespread availability of a filtering system in digital markets
enables the balance of supply and demand to be established much faster. This
situation provides some competitive advantages to an undertakings that makes
its sales digitally, even though it operates in the same market as its competitor.
For example, by making filtering systems available to customers, an online re-
tailer can directly offer the products or services that customers want, and can
even directly intervene in the decision-making process of customers by integrat-
ing some algorithms into its system. The enterprise can offer the excess product
or service it has to the customers through various methods, and can increase the
price of the remaining product or service. Because an enterprise that makes its
sales online can track customer behavior much more easily than an enterprise
that makes its sales using traditional methods. ."” The use of many methods that
provide similar competitive advantages is increasing with the spread of digital
markets. Therefore, to what extent enterprises compete through better supply
and successful innovations and to what extent they are protected from market

18  OECD, Dijital rekabet politikasi: Ekosistemler farkli mi?, 9.11.2020.
19 John W. Walsh, Valerie Keller-Birrer, Behavioral economics in the digital world, IMD, Mays 2019.
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entry barriers that may arise with the development of markets are important ex-
amination issues in digital markets. >

Depending on this structure that is still developing in digital markets, current
and potential competition law risks can be listed as follows within the frame-
work of the decisions of TCA and other competition authorities, guidelines and
regulatory developments:

»  Discrimination,

»  Pushing competitors out of the market (exclusivity conditions, pre-
loading applications on devices, setting applications as default on de-
vices, etc.),

»  Dominant undertakings prioritizing themselves in the relevant market,

»  Undertakings operating in more than one market abuse their power in
the market in which they are dominant in other markets,

»  Preventing integration and inter-usability with competing products,

»  Not sharing the data required for market entry with potential com-
petitors,

» Preventing multi-homing (multi-platform use), data portability
(moving data from one platform to another platform), data interoper-
ability (ability to use data with other platforms),

»  The market power of dominant due to network effects (network ex-
ternalities),

» Dominant undertakings taking over their competitors that just en-
tered the market,

» Dominant undertakings taking over their potential competitors,

» Increasing the existing data diversity and strengthening the dominant
position by taking over from different markets,

»  Risks of weaker data protection and reduced consumer choice due to
concentrations.

These competition law risks have been the subject of investigations carried out
by many competition authorities in 2023. All these risks can be evaluated under
three separate headings: “Abuse of Dominant Position”, “Merger and Acquisition
Controls” and “Ex-ante Regulatory Practices”, and the prominent decisions of

the leading competition authorities in this context will be included below.

a. Abuse of Dominant Position:

i. AMAZON

On 3 November 2023, CMA accepted commitments made by Amazon to address
competitive concerns regarding how Amazon uses third-party seller data, how

20  Funta Rastislav, Economic and legal features of digital markets, DANUBE: Law, Economics and Social Issues Review, say110(2), s3.
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Amazon chooses which product offer to place in the Buybox, and the negotiation
of delivery charges for “Prime” orders. > Amazon’s behavior generally prioritizes
its own activities, and its commitments to competitive concerns are as follows:

- Ensuring that Amazon does not use competing sellers’ marketplace
data to gain an unfair advantage over other sellers. This commitment
addresses concerns that Amazon’s access to commercially sensitive data
on third-party sellers helps the retail business decide which products to
sell, manage inventory levels for those products, set prices and make
other important business decisions.

- Ensuring that all product offerings receive equal treatment when decid-
ing which products to include in the Buybox. This is intended to address
concerns that products offered by third-party sellers are less likely to
appear in the Buybox than similar offers from Amazon’s own retail busi-
ness or third-party sellers using Amazon’s delivery services.

- Allowing third-party businesses that use Marketplace to negotiate their
own prices directly with independent providers of Prime delivery ser-
vices, so customers can benefit from lower delivery costs where better
prices are negotiated.

- Appointment of an independent trustee to monitor compliance with Am-
azon’s commitments. The CMA will have a direct say in this appointment
and will ensure they have the skills and expertise required for the job.

ii. APPLE

The European Commission started an investigation finding that Apple abused
its dominant position by promoting its own digital music platform and its own
payment service by imposing its own in-app payment technology and pre-
venting app developers from informing users about alternative digital music
platforms. ** The focus of the investigation report is on the contractual restric-
tions Apple imposes on app developers that prevent users from being informed
about alternative subscription options. The Commission considers that these
restrictions prevent app developers from informing consumers of lower-priced
streaming services, are disproportionate and limit consumer choice.

In another decision, the European Commission imposed an administrative fine
of approximately €1.8 billion on the grounds that Apple abused its dominant
position in the market for the distribution of music streaming applications to
iPhone and iPad users (“i0S users”) via the App Store.” In particular, the Com-
mission found that Apple’s anti-steering provisions prevented app developers

21 CMA, Investigation into Amazon’s Marketplace, 03.11.2023

22 Avrupa Komisyonu, Antitrust: Commission sends Statement of Objections to Apple clarifying concerns over App Store rules for music
streaming providers, 28.02.2023.

23 European Commission, Commission fines Apple over €1.8 billion over abusive App store rules for music streaming providers, 04.03.2024.
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from informing iOS users about alternative and more affordable music sub-
scription services available outside the Apple ecosystem.

Currently, Apple is the sole provider of the App Store, providing application dis-
tribution to iOS users in the European Economic Area (‘EEA’). Thus, Apple com-
pletely controls the i0S user experience, setting the terms and conditions that
developers must comply with that will be included in the App Store and reach
i0S users in the EEA. The Commission found that Apple prevented i0S users
from accessing alternative, more affordable subscription services by imposing
various anti-routing provisions on music streaming app developers. According
to the Commission’s assessment: (i) prohibiting in-app notifications about pric-
es for non-app subscription offers on the internet, (ii) prohibiting i0S users from
being notified in-app about price differences between in-app subscriptions sold
through Apple’s in-app purchase mechanism and subscriptions available out-
side the app and (iii) anti-referral provisions have been imposed on app develop-
ers by Apple, such as prohibiting the inclusion of in-app links directing i0S users
to the app developer’s website where alternative subscriptions can be purchased,
and banning emails about alternative pricing options to new subscribers.

Since the prohibitory provisions in question are not necessary and proportionate
to protect Apple’s commercial interests in relation to the App Store; it has also
been decided that iOS users using music streaming subscription services nega-
tively affect their ability to make informed and effective decisions regarding sub-
scription processes. It has been stated that Apple’s behavior of imposing high
commission fees on developers, which has been going on for nearly a decade,
has caused consumers to pay higher prices for music streaming subscriptions. In
addition, it has been emphasized that these provisions cause some users to in-
cur the burden of searching to access alternative non-application offers, or other
non-monetary negative user experiences such as users who do not perform these
searches not being able to obtain any subscription services. While imposing an
administrative fine on Apple, the Commission considered that Apple provided
misleading information and imposed a lump sum penalty in addition to the ba-
sic fine for deterrence purposes, considering that the infringing behavior caused
non-monetary damage. Finally, in addition to the administrative fine, Apple was
obliged to remove the anti-referral provisions it imposed on developers.

Italian competition authority AGCM launched an investigation on May 11, 2023, on
the basis that Apple abused its dominant position in the market of online application
distribution platforms. * Specifically, the AGCM found that, starting in April 2021,
Apple adopted a more restrictive policy for third-party app developers than it did for
itself. According to AGCM’s findings, Apple has adopted several approval conditions
that impose more difficult conditions for listing applications developed by its com-

24 AGCM, Italian Competition Authority: Investigation opened against Apple for alleged abuse of dominant position in the app market, 11.05.2023.
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petitors than its own applications, and has limited the effectiveness of advertising
campaigns in applications. AGCM evaluated that this is since Apple Ads, which Ap-
ple uses for its own operations, is much more technically advanced and its program-
ming interface can be more easily integrated into Apple systems, compared to the
applications used by third-party developers. AGCM evaluated that these activities of
Apple reduced competition in the market and strengthened Apple’s digital ecosys-
tem and decided to open an investigation against the enterprise.

iii. META

Two different decisions made by the TCA regarding META and the decision of
the CJEU against the Bundeskartellamt decision will be mentioned.

Firstly, TCA identified competitive concerns in 2021 that Meta Platforms Inc.
(Meta), Meta Platforms Ireland Limited (Meta Ireland) and WhatsApp LLC
(WhatsApp) violated Article 6 of the Act. TCA opened an investigation against the
undertakings on the grounds that, by combining data collected from Facebook,
Instagram, WhatsApp and Messenger services, which are called Facebook’s core
services, the activities of competitors operating in personal social networking
services and online display advertising markets are made more difficult, and in
addition, they create an entry barrier in the market. In the continuation of the
investigation, it was decided to take an interim injunction regarding Meta, con-
sidering that the practices subject to investigation had the possibility of causing
serious and irreparable harm until the final decision to be taken because of the
investigation. Accordingly, a measure has been taken for Meta to rearrange the
update to the “WhatsApp Terms of Service and Privacy Policy”, which is planned
to come into force, in accordance with the law and postpone the publication date
globally. In continuation of the investigation, TCA visited the company head-
quarters of the relevant enterprises and carried out on-site inspections. Subse-
quently, a detailed analysis was carried out by considering the market shares and
market positions of the undertakings in each market. As a result of the on-site
inspections and evaluations made by TCA,

»  Madoka, who is under investigation, does not have any responsibility
since she does not have any role in the presentation of the activities
subject to investigation,

»  Facebook economic integrity (Facebook), consisting of Meta Platforms,
Meta Platforms Ireland and WhatsApp LLC; dominates the markets for
personal social networking services, consumer communications ser-
vices and online display advertising.

»  Bycombining the data collected from Facebook, Instagram and WhatsApp
services, which are called basic services, Facebook causes disruption of
competition by complicating the activities of its competitors operating in
personal social networking services and online display advertising mar-
kets and creating an obstacle to market entry, thus violating competition.
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Finally, because of the above-mentioned findings, TCA has decided that adminis-
trative fine should be imposed on Facebook because of abusing the dominant posi-
tion that it has. Also, Facebook must take the necessary measures to end the viola-
tion and ensure effective competition in the market and submit it to TCA, carry out
these measures within six months from the notification of the reasoned decision
and submit a report to TCA periodically once a year for a period of 5 years from the
start of the implementation of the first adapted measure. As a result, TCA conclud-
ed the investigation by deciding that Facebook economic integrity must be penal-
ized for their actions and that there was no need to impose a fine on Madoka. *

As a result of the preliminary investigation carried out by the TCA regarding
the allegation that Meta violated Article 6 of the Act No. 4054 by connecting
the Threads application with Instagram, the TCA found the documents ob-
tained serious and sufficient and decided to open an investigation. *

Secondly, in the case filed by Meta against the decision of the Bundeskartel-
lamt, the Court of Justice of the European Union (“CJEU”) ruled on whether
national competition authorities can monitor the compliance of a data pro-
cessing activity with the GDPR and on the application of certain provisions of
the GDPR to Meta’s processing activities.

The Bundeskartellamt ruled that Meta Platforms Ireland had abused its dom-
inant position in the online social networks market in Germany because the
data processing carried out by Meta did not comply with the GDPR. For this
reason, the general conditions regulated especially for private users residing in
Germany prohibit the use of Facebook from being linked to consent to the pro-
cessing of non-Facebook data and the processing of these data without their
consent. As a reply to the questions raised on its decision, the CJEU stated that,
in the context of assessments of abuse of dominant position, it may be neces-
sary for the competition authority of the relevant Member State to examine
whether the behavior of the undertaking in question complies with regula-
tions other than competition law, such as the GDPR. %’

iv. GOOGLE

Three different decisions of two different competition authorities regarding
Google will be discussed.

First, the German Competition Authority (Bundeskartellamt) announced that
it had competitive concerns about Google, which limited competitors’ ability
to provide individual services by connecting their services to the infotainment
systems in their own vehicles. While these concerns generally arise over

25 Rekabet Kurulu karari, 20.10.2022.
26  TCA decision, 12.12.2023, 23-54/1031-M.
27  EC] decision, 4.07.2023.
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Google’s packaging and control over default settings, restrictions on combining
Google Maps with third-party services are also included in the research. *®

In this context, the Bundeskartellamt stated that, based on its preliminary as-
sessment, Google may end its restrictions on combining its own Google Maps
Platform map services with third-party map services. It has been deemed that
it may prevent competition between applications related to map services used
by logistics, transportation and delivery service providers. It has also been eval-
uated that these restrictions make it difficult for map service providers to de-
velop effective alternatives to Google Maps, and therefore may have a negative
impact on competition between services for infotainment systems in vehicles.

The Bundeskartellamt cooperated with the European Commission with the
relevant evaluation. The European Commission, on the other hand, has decid-
ed to implement the Digital Markets Act (“DMA”), which has just come into
force and subjects major online platforms to special abuse supervision.

Another decision made by the Bundeskartellamt is about the acceptance of the
commitments made by Google regarding the investigation carried out based
on the new provision within the scope of competition law (Article 19a of the
German Competition Act, GWB), which allows the Bundeskartellamt to in-
tervene in cases where competition is threatened by large digital companies.
With these commitments, Google’s parent company Alphabet Inc. gives users
more choices about how Google processes their data.

Google’s commitments relate to cases where the enterprise intends to combine
personal data from a Google service with personal data from other Google or
non-Google sources or to use this data interchangeably in separately offered
Google services. This obligation is already established by the Digital Markets Act
(DMA) for Google services, which was recently designated under the DMA by the
European Commission. These services include Google Shopping, Google Play,
Google Maps, Google Search, YouTube, Google Android, Google Chrome and
Google’s online advertising services. In addition to these services, Google’s com-
mitments to the Bundeskartellamt also address data processing in more than
25 other services, including Gmail, Google News, Assistant, Contacts and Goo-
gle TV. Accordingly, Google will need to offer its users the option to give clear,
specific, well-informed and unambiguous consent to the use of their data across
different services. For this, Google must provide suitable options for data com-
bination. The user interface for making these choices should be designed in a
way that does not manipulate or coerce users into agreeing to cross-service data
processing, thereby avoiding deceptive tactics (“dark patterns”).?

28  Bundeskartellamt, Abmahnung verschiedener Praktiken Googles im Zusammenhang mit den Google Automotive Services und der
Google Maps Platform, 21.06.2023.
29 Bundeskartellamt, Bundeskartellamt verschafft Nutzerinnen und Nutzern bessere Kontrollmaglichkeiten iiber ihre Daten bei Google, 05.10.2023.
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In a separate process, the Bundeskartellamt sent its investigation report to
Google as part of its investigation into Google’s data processing conditions.
The Bundeskartellamt has announced that new legal regulations are applica-
ble to large digital companies and that Google is therefore obliged to change
its data processing terms and related practices. Under the investigation, the
Bundeskartellamt came to the preliminary conclusion that users were not
given sufficient choice by Google as to whether and to what extent they con-
sented to such extensive processing of their data across the services offered.
The Bundeskartellamt did not find the options offered so far, if any, sufficient-
ly transparent and general, and emphasized that adequate choice means that
users should be able to limit data processing to a specific service and be able
to distinguish the purposes for which data are processed. It is also noted that
the options offered should not be designed in a way that makes it easier for
users to consent to the processing of data across services than to not consent.
As aresult, the Bundeskartellamt announced that, considering its preliminary
opinions, it is planned to impose an obligation on Google to change the op-
tions it offers to users. *°

Finally, the US Department of Justice (DOJ); announced that they have filed a
lawsuit against Google, together with the Attorneys General of California, Col-
orado, Connecticut, New Jersey, New York, Rhode Island, Tennessee and Vir-
ginia, on the grounds that it distorts competition in internet advertising tech-
nologies through mass purchases and anti-competitive auction manipulation.

The lawsuit alleges that Google monopolizes the core digital advertising tech-
nologies that website publishers use to sell ads and advertisers use to buy ads
and reach potential customers, collectively referred to as the “ad tech stack.”
Website publishers use ad technology tools to generate advertising revenue
that supports the creation and maintenance of a vibrant open web, providing
the public with unprecedented access to ideas, artistic expressions, informa-
tion, goods and services. The Department of Justice and State Attorneys aim
to restore competition in these important markets through this antitrust case.

According to the complaint, over the past 15 years, Google has worked to neu-
tralize or eliminate ad tech competitors through acquisitions; It has engaged
in many anticompetitive and exclusionary behaviors, including using its dom-
inance in digital advertising markets to force more publishers and advertisers
to use its products and hindering the ability to use rival products. In doing so,
Google has consolidated its dominance of the digital advertising exchange that
conducts ad auctions, as well as the tools trusted by website publishers and
online advertisers.

Google’s alleged anti-competitive behavior includes:

30  Bundeskartellamt, Statement of objections issued against Google’s data processing terms, 11.01.2023.
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> Buying Competitors: Implement an acquisition model to gain control
over key digital advertising tools used by website publishers to sell ad-
vertising space;

>  Forcing Adoption of Google’s Tools: Locking website publishers into
its newly acquired tools by restricting unique, must-have advertiser
demand for the ad exchange and, in exchange, conditioning effective
real-time access to the ad exchange on the use of the publisher ad serv-
er;

> Distorting Competition in Auctions: Limiting real-time bidding for
publisher inventory to its own ad exchange and preventing compet-
ing ad exchanges from competing on the same terms as Google’s ad
exchange;

>  Auction Manipulation: Manipulating the auction mechanics of its var-
ious products to isolate Google from competition, deprive competitors
of scale, and halt the rise of competing technologies.

According to DOJ; Google’s anticompetitive behavior has put pressure on alter-
native technologies and prevented their adoption by publishers, advertisers, and
competitors. To compensate for Google’s anti-competitive behavior, the Minis-
try stated that it requested triple compensation for losses resulting from the an-
ti-competitive violation. *!

v. OBILET

TCA decided to terminate the investigation carried out regarding Obilet’s alleged vi-
olation of Articles 4 and 6 of the Act No. 4054, upon the commitments presented.

Upon OBILET’s application to initiate the commitment process regarding the
competitive concerns in the file, a commitment package has been presented to
address competitive concerns. The opinions of third parties were also consult-
ed about the commitment package in question.

The detailed version of the accepted OBILET commitments will be included
in the reasoned decision, and the commitments presented are briefly summa-
rized as follows:

a) An online ticket sales contract text that does not include software ser-
vices has been prepared by OBILET for carrier companies that use differ-
ent ticketing software and started to be signed with carrier companies.
In the model implemented with the said contract, carrier companies will
only pay the Sales-Distribution-Marketing commission fee to OBILET.

b) If a carrier company currently using OBILET’s ticketing software de-
cides to use another software, this will not constitute a reason for the

31 DOJ, Justice Department Sues Google for Monopolizing Digital Advertising Technologies, 24.01.2023.
32 Rekabet Kurulu karari, 18.08.2023, 23-27/521-177.
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d)

e)
f)

g)

h)

j)

carrier company to be closed to sales via the OBILET platform. Also
OBILET will not engage in any discriminatory or exclusionary behav-
ior towards the carrier company.

Closing the carrier company from sales via the obilet.com platform will
only be possible if it violates the applicable legislation provisions and
essential obligations, regardless of which ticketing software it uses.

A new business model has been developed by OBILET and a sample
agreement has been prepared to be signed with companies that pro-
vide ticketing software services in terms of the transmission of trip
data to OBILET. The service of companies providing ticketing software
services to OBILET is determined as travel data transmission only. On
this occasion, commission will be paid by OBILET to the relevant com-
panies for the transmission of voyage data.

There will be no online advertising ban for the brands of carrier companies
whose voyage data is distributed by OBILET to rival online sales platforms.
OBILET will not impose a comprehensive online advertising ban on
rival online sales platforms in terms of OBILET/BILETALL brands.

The contractual provisions that prevent OBILET from communicating
with the carrier companies to which the voyage data of rival online sales
platforms are distributed have been abolished and online sales platforms
will not be prevented from communicating with the carrier companies.
In connection with the commitment number 7, according to the new
business model developed by OBILET, carrier companies and online
ticket sales platforms will be able to reach agreements by establishing
a direct connection, in which case OBILET will only be responsible for
transmitting the voyage data of the relevant carrier company to the
platform. In this business model, OBILET will not engage in any dis-
criminatory or exclusionary behavior towards carrier companies.
Regarding the ticket sales of online ticket sales platforms receiving service
from OBILET, OBILET has added a reporting screen to its software where
carrier companies can see which platform has sold how many tickets and
will not charge any fee from the carrier companies or platforms for this.
OBILET will make an announcement to the carrier companies using the
ticketing software and provide information about the commitments.

vi. LIEFERANDO

The Bundeskartellamt decided to terminate the investigation against Your-
delivery GmbH, which was initiated to examine the price equality clause in
Lieferando’s general terms and conditions with restaurants, which stipulates
that the prices applied on the Lieferando platform should be equal to the prices
applied through the restaurants’ own distribution channels, for discretionary
reasons. *

Bundeskartellamt, Bundeskartellamt stellt Verfahren gegen Lieferando ein, 12.07.2023.
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Termination of the investigation for discretionary reasons does not consti-
tute a statement as to whether the price equality clause under examination
is permissible under competition law. The Bundeskartellamt will continue to
monitor how consumer demand behavior and competitive processes evolve,
especially with the entry of Uber Eats and Wolt into the market.

vii. TRENDYOL

TCA concluded its investigation to determine whether Trendyol’s practices violate
Article 6 of Act No. 4054 by making the commitments made by Trendyol binding. **

Within the scope of the investigation, TCA’s competitive concerns and the fol-
lowing commitments made in response to each competitive concern were ac-
cepted and became binding for 3 years:

a) Trendyol excluding its competitors in the online second-hand product
sales market by using the user data it has in its multi-category e-mar-
ketplace in favor of Dolap, favoring itself: In order to eliminate the rel-
evant competitive concerns, Trendyol has committed that user-based
data, which may be considered important in the marketplace and pro-
vides information about user shopping trends, will not be shared with
the Dolap business unit and will not be used in Dolap.

b) Dolap excluding its competitors from the online second-hand product
sales market by preventing sellers from transferring their own data
or photos to competitors: In order to eliminate the relevant compet-
itive concerns, Trendyol has promised that sellers whose account and
e-mail information have been verified during the registration phase
with Dolap can request their information on the platform, and that,
upon request, Trendyol will provide each information to the seller in a
collective manner, which will be visible under separate columns.

¢) Trendyol using its financial power in the e-marketplace in favor of
Dolap through cross-subsidy and excludes its competitors from the
online second-hand product sales market: In order to address possible
concerns regarding cross-subsidy, Trendyol has undertaken to cover the
total of the annual revenue it obtains within the scope of the domestic
Cupboard service and the total costs it incurs within the scope of this
service, on the basis of the total of each annual period for three years.

viii. STORYTEL

TCA initiated an investigation against Storytel Turkey Yayincilik Hizmetleri AS
(STORYTEL) for allegedly violating Articles 4 and 6 of Act No. 4054. While the
investigation process was continuing, an application was made by STORYTEL
to initiate the commitment process regarding the anti-competitive concerns in

34 TCA decision, 27.02.2023, 23-11/177-54.
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the file, and as a result of the negotiations held in this context, the following
final commitments were presented by STORYTEL:

I) Existing Audio License Agreements signed with publishing houses/
rights holders prior to the date on which the commitments become
binding and in force for one year or more will be amended so as not to
provide STORYTEL with an exclusive right to produce the audiobook
format of a particular book.

II) Existing Voiceover License Agreements that were signed before the
date on which the commitments became binding and have been in
force for less than one year will be amended in a way that will not pro-
vide an exclusive right to STORYTEL upon the completion of the first
year of the relevant agreement from the date of signature.

I1I) Audio License Agreements signed after the date on which the commit-
ments become binding will not provide STORYTEL with an exclusive
right to produce the audiobook format of a particular book.

IV) STORYTEL will not be granted exclusivity/full license over the content
distributed through Content Distribution Agreements.

V) Dubbing Agreements will not include any obligation for Voice Actors
to dub exclusively for STORYTEL.

The commitments in the final commitment package submitted by STORYTEL
are accepted since they are capable of eliminating the competition problems
identified within the scope of the file and arising from STORYTEL'’s behavior,
can be fulfilled in a short time and can be implemented effectively, and the
commitments in the final commitment text are made binding for STORYTEL
and It was decided to terminate the ongoing investigation.*

b. Control of Mergers and Acquisitions

i. Adobe-Figma

As a result of the investigation launched by the European Commission in Au-
gust 2023 to evaluate Adobe’s offer to acquire Figma and whether the relevant
transaction will affect competition in global markets; the European Commis-
sion expressed its preliminary opinion that the relevant acquisition offer may
reduce competition in global markets for the supply of interactive product de-
sign software and other creative design software.

As a result of its detailed examination and research, the Commission conclud-
ed that the relevant transaction could significantly reduce competition in global
markets. In the eyes of the Commission, the relevant transaction can make Ado-
be the dominant player in the market by eliminating its biggest rival Figma. As

35  TCA decision, 14.12.2023.
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a result, the Commission disallowed the transaction, finding that the relevant
acquisition offer could reduce competition in global markets for the supply of
interactive product design software and other creative design software. *

ii. Google-Photomath

The European Commission has authorized the acquisition of Photomath, Inc.
(Photomath) by Google LLC (Google) without any conditions under the EU
Merger Regulation. As a result of the final review carried out on the subject, the
Commission determined that;

- There are many alternative players in the market and, moreover, the
activities of the enterprises in online homework and study aids over-
lap with each other, and the total market shares of the companies are
limited,

- Google is in a strong position, especially in the search engine market,
but this acquisition will not strengthen Google’s position since Pho-
tomath’s technological skills are not without alternatives, in addition,
mathematics-related search resources constitute a relatively small
part of general search services,

- Accessing Google’s search engine is not a critical way to reach new us-
ers, as competitors can also obtain new users through different chan-
nels,

- Likewise, rival math tools do not need consumers to access Google’s
in-app search to acquire new users, as they can do so through other
platforms.

In light of all this, the Commission approved the transaction without reserva-
tion, finding that it would not significantly lessen competition in the markets
for (i) general search services and (ii) online homework and study aids involv-
ing mathematics subjects.”

iii. Microsoft-Activision Blizzard

The European Commission has approved the application of Microsoft, which
develops and publishes games for PCs, consoles and mobile devices, to acquire
Activision Blizzard, provided that the commitments made by Microsoft are
complied with.

The Commission placed the acquisition under final review in February 2022,
citing concerns that the acquisition would restrict competition in the distri-
bution of console and PC video games, multi-game subscription services and
cloud game streaming services and could strengthen Microsoft’s position in

36  European Commission, Commission sends Adobe Statement of Objections over proposed acquisition of Figma, 17.11.2023.
37 European Commission, Mergers: Commission clears acquisition of Photomath by Google, 28.03.2023.
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the PC operating systems market. While the Commission’s final review indi-
cated that Microsoft could not harm rival consoles and rival multi-game sub-
scription services; On the other hand, it has revealed that Microsoft may harm
competition in game distribution through cloud game streaming services and
strengthen its position in the PC operating systems market.

As aresultof its final investigation, the Commission concluded that Microsoft’s
acquisition of Activision Blizzard could harm competition in the relevant mar-
kets. To address these concerns, Microsoft has offered comprehensive licens-
ing commitments to consumers and cloud game streaming service providers in
the European Economic Area, including a free license to stream all current and
future Activision Blizzard PC and console games. The Commission stated that
the competition concerns identified with these commitments have been com-
pletely resolved and that the licensing commitments represent a development
that will encourage competition in the cloud game streaming services market,
which is an emerging and rapidly growing market. As a result, the Commission
conditionally permitted the acquisition of Activision Blizzard by Microsoft. **

iv. Knuspr-Bringmeister

The German competition authority Bundeskartellamt announced that it allowed
the acquisition of the Bringmeister group by Knuspr (Rohlik group) in the first
stage of merger control. The Bundeskartellamt evaluated the relevant merger as
problem-free in terms of competition. Accordingly, the Bundeskartellamt stated
that the merged undertakings had a market share exceeding 20 percent in the
Munich city area, but that there were other important competitors in the market.
In addition, the question of whether online food retailing constitutes a separate
market or should be considered as part of the broader food retailing market re-
mains unanswered. As a result, the Bundeskartellamt authorized the transaction
on the grounds that there were other major competitors in the market and there-
fore the relevant merger would not significantly restrict effective competition. **

v. Amazon-IRobot

The European Commission has launched an investigation into Amazon’s ac-
quisition of robot vacuum cleaner (“RVC”) manufacturer iRobot. *° The Com-
mission found that, with the acquisition, Amazon could block entry into the
RVC market by employing strategies such as reducing the visibility of iRobot’s
competitors onits online marketplace, increasing advertising costs, or prevent-
ing their listing. The Commission also considered that Amazon could further
strengthen its dominant position in the market for online sales platforms by
using valuable user data from iRobot’s customer base. Before the investigation

38  European Commission, Mergers: Commission clears acquisition of Activision Blizzard by Microsoft, subject to conditions, 15.05.2023.
39 Bundeskartellamt, Online-Lebensmitteleinzelhandel: Knuspr darf Bringmeister iibernehmen, 10.08.2023.
40  European Commission, Commission sends Amazon Statement of Objections over proposed acquisition of iRobot, 27.11.2023.
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reached a final decision, Amazon abandoned the planned acquisition. In his
postin which he expressed his views on the recently abandoned acquisition in
the FTC, FTC adopted a similar approach to the European Commission, draw-
ing attention to Amazon’s ability and possible incentives to create a competi-
tive advantage for its own RVCs against iRobot’s competitors.*

c. Ex-ante Regulation Practices:

One of the newly developed instruments in competition law globally is the
identification by competition authorities of undertakings that are highly im-
portant for competition across markets and preliminary interventions in these
undertakings. The year 2023 has been recorded by many authorities as a year
in which “highly important enterprises” were identified based on these regu-
lations that have just begun to be implemented. The most prominent of these
decisions will be mentioned below.

i. Bundeskartellamt

The German competition authority Bundeskartellamt, has launched an investiga-
tion to determine whether Microsoft is of outstanding importance for cross-market
competition. Although the Bundeskartellamt decided in 2022 with a binding effect
that enterprises such as Google*> and Meta* are of extraordinary importance in
terms of inter-market competition, it has also focused on Microsoft due to its contin-
uous expansion of its product range in different markets in recent years. Considering
that Microsoft operates in many markets, such as cloud services with Azure and One-
Drive, collaboration with Teams, gaming with Xbox, career networks with Linkedin
and search engine with Bing, the Bundeskartellamt clearly defines Microsoft’s po-
sition in all these markets and has initiated an investigation to determine whether
Microsoft s of outstanding importance to cross-market competition. **

Regarding Apple, the Bundeskartellamt defined it as an extraordinarily im-
portant enterprise due to its dominant position in the mobile device market,
profitable business model, strong brand and vertically integrated ecosystem.
The Bundeskartellamt’s competitive concerns have been that Apple could use
its resources to further expand its ecosystem and restrict access to custom-
ers, creating difficulties for third parties to compete in the relevant market. By
qualifying Apple as an enterprise of exceptional importance for competition
across markets, Apple and its subsidiaries are subject to enhanced abuse con-
trol under Section 19a of the German Competition Act.*

41  FTC, Statement Regarding the Termination of Amazon’s Proposed Acquisition of iRobot, 31.01.2024.

42 Bundeskartellamt, Alphabet/Google ist ein Anwendungsfall fiir neue Aufsicht iiber grofSe Digitalkonzerne - Bundeskartellamt stellt
liberragende marktiibergreifende Bedeutung* fest, 05.01.2022.

43 Bundeskartellamt, Fiir Meta (vormals Facebook) gelten neue Regeln — Bundeskartellamt stellt ,iiberragende marktiibergreifende
Bedeutung fiir den Wettbewerb* fest, 04.05.2022.

44  Bundeskartellamt, Bundeskartellamt priift Microsofts marktiibergreifende Bedeutung fiir den Wettbewerb, 28.03.2023.

45 Bundeskartellamt, Apple unterliegt den Digitalvorschriften nach § 19a GWB, 05.04.2023.

NAZALI Tax & Legal



ii. European Commission

On 6 September 2023, for the first time the European Commission (Commis-
sion) designated undertakings of outstanding competitive importance across
markets - Alphabet, Amazon, Apple, ByteDance, Meta, Microsoft - within the
scope of the Digital Markets Act (DMA). Accordingly, undertakings have six
months to comply with the obligations regarding basic platform services spec-
ified in the DMA. During the determination process, the Commission;

»  Opened investigations into Microsoft’s Bing, Edge and Microsoft Ad-
vertising and Apple’s iMessage platforms to determine whether the
companies have any evidence showing that the services of these plat-
forms are considered to be of extraordinary importance or not. This
investigation must be completed within 5 months at the latest.

» Initiated a market investigation to ensure that Apple should be desig-
nated as an enterprise of outstanding importance. This investigation
must be completed within 12 months at the latest.

»  Although Alphabet’s Gmail, Microsoft’s Outlook.com and Samsung’s
Samsung Internet Browser meet the criteria for being of outstanding
importance, the arguments presented by the stakeholder enterprises
are of extraordinary importance for any of Samsung’s core platform
services. It was determined that it could not be determined as an at-
tempt. *

4. Artificial Intelligence and Algorithms within the Scope of
Competition Law

The rapid progress towards the digital age has led to the emergence of artificial
intelligence tools that can revolutionize industries and enterprises to integrate
artificial intelligence into their business models. While the use of artificial
intelligence in the automation of business processes and improved custom-
er engagement is becoming increasingly common, the exponential growth of
new branches of artificial intelligence, especially generative Al (a model of ar-
tificial intelligence that supports the production of new content rather than
manipulating or replacing existing content), means that artificial intelligence
is a resource. It gave an idea about its true power and potential. While efforts
are being made by the European Union to adapt artificial intelligence systems
to the markets, to regulate their use and liability, through the Artificial Intel-
ligence Act” and the Artificial Intelligence Liability Directive*s, leading par-
ties, including CMA and FTC, are taking steps to understand the interaction
between artificial intelligence and competition law.

46 European Commission, Digital Markets Act: Commission designates six gatekeepers, 06.09.2023.
47 European Parliament, Artificial Intelligence Act.
48  European Parliament, Artificial Intelligence Liability Directive.
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On May 4, 2023, the British competition authority CMA launched an investigation
to determine guiding principles for the future use of artificial intelligence models.
# Similarly, in a post-dated June 29, 2023, the FTC highlighted antitrust issues
associated with generative Al and subsequently opened an investigation under
consumer protection laws in this area. *°. The steps taken highlight the complex
challenges faced by competition authorities due to artificial intelligence tools and
provide guidance for other authorities. Under this heading, the approach of lead-
ing competition authorities to the relationship between artificial intelligence and
competition law and the potential risks that may arise when the use of artificial
intelligence and algorithms overlap with competition law are touched upon.

a. The Use of Algorithms in Pricing — Automatic Pricing

Automated pricing, also known as algorithmic pricing, refers to the use of al-
gorithms and artificial intelligence to determine prices for goods and services
in real time. This system allows businesses to respond quickly to changes in
market conditions, demand and competitor pricing. By analyzing data, these
algorithms can adjust prices instantly, maximize profit margins, and thus in-
crease the competitive potential of enterprises.

Although automatic pricing does not constitute a violation of competition law in it-
self, it can lead to both competitive and anti-competitive consequences for enterpris-
es. Atthis point, it should be noted that, since the enterprises that apply the automatic
pricing method partially or completely surrender the pricing action to an algorithm,
the human factor in making commercial decisions decreases and this restricts the en-
terprise’s ability to control itself. ' The fact that enterprises isolate themselves from
such pricing behavior does not reduce their legal responsibilities. Because when an
enterprise decides to use the automatic pricing method and integrates this algorithm
intoits system, itis held responsible for the competition law risks that may arise from
the prices applied by the algorithm. ** Therefore, undertakings should know in detail
how these systems work and be aware of potential competition law risks.

The use of algorithms in compliance with competition law during the pricing
stage can create some positive effects for both enterprises and consumers. For
example, if enterprises use algorithms instead of physically conducting compet-
itor field research, it will enable the enterprise to follow the prices in the field
quickly and inexpensively, and on the other hand, it will enable the competitive
prices to be reflected more quickly to the end consumer. In addition, using al-
gorithms to update label prices will similarly enable enterprises to switch pric-
es instantly, allowing consumers to access products and services at competitive
prices that are likely to occur.

49  CMA, CMA launches initial review of artificial intelligence models, 04.05.2023.

50  FTC, Generative Al Raises Competition Concerns, 29.06.2023.

51 Pelin Teber Karabudak, Algoritmik Stratejiler Yoluyla Rekabete Aykiri Anlagmalar, Rekabet Kurumu Uzmanhk Tezleri Serisi, No: 188, p62.
52 Pelin Teber Karabudak, Algoritmik Stratejiler Yoluyla Rekabete Aykiri Anlasmalar, Rekabet Kurumu Uzmanlik Tezleri Serisi, No: 188, p2.
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Despite these potential positive effects, automatic pricing brings with it some
competition law risks. First, the use of automatic pricing method by undertak-
ings allows them to follow each other’s prices in real time and even determine
their own prices according to each other’s prices. Therefore, when an enterprise
updates its price, its competitor, which uses automatic pricing method, will be
able to instantly determine its own price according to this update. The most
striking example of this situation is that the price of a book sold by more than
one seller on Amazon increased from 35 dollars to 23 million dollars in a very
short time due to the competitors’ use of automatic pricing method. While one
enterprise automatically updated the sales price of the book to 0.9983 times the
sales price of its competitor, the rival enterprise similarly determined the price of
the other enterprise as 1.27059 times, and upon constant updating of the prices,
the sales price of the book increased to 23 million dollars. *

On the one hand, this situation shows that two competing undertakings can in-
crease the final prices by using the automatic pricing method, and on the other
hand, it points to anti-competitive agreements that may occur when competi-
tors determine their own prices according to each other’s prices. Because, in the
incident in question, although there was no verbal or written communication
or agreement between the undertakings, the undertakings were able to increase
their prices together as if there was an agreement between them. However, creat-
ing more complex algorithms using factors such as history, stock and geography,
rather than an algorithm that determines a certain multiple of the competitor’s
current price as the sales price, may lead to secret agreements between compet-
itors. Another competition law risk that may arise at this point is that the agree-
ments in question are very difficult to detect by competition authorities. Because
the absence of any communication between the undertakings will make it diffi-
cult for the competition authorities to detect the situation. Moreover, even if the
undertakings initiate a competition violation by agreement, the use of automatic
pricing software makes it much easier to follow rival prices, so the undertakings
will not need to contact again, and this will make it difficult for the competition
authorities to put forward anti-competitive agreements.**

The ability of enterprises to follow each other’s prices in real time without the need
for any communication will makeitdifficult for enterprises to deviate from the anti-
competitive agreement. Because undertakings will be able to instantly see that a
competitor has set a price that deviates from the agreement and can automatically
retaliate.” This situation was taken as basis in the penalty assessmentin the CMA’s
Trod decision. ** CMA determined that the incentives to disrupt the cartel had

53 Peter Georg Picht, Benedikt Freund, Competition (law) in the era of algorithms, Max Planck Institute for Innovation and Compe-
tition Research Paper, No. 18-10. p5.

54 Zeynep Yalgin, Rekabet Hukuku’nda Algoritmalarin 4. Madde Bakimindan Incelenmesi, LawTudent, March 2021.

55 Cihan Dogan, Galatasaray Universitesi Hukuk Fakuliiltesi Dergisi, 2017, Issue 2, p394.

56  CMA, Online seller admits breaking competition law, 21.06.2016.
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decreased over time because the undertakings used automatic pricing software
and decided to increase the penalty to be applied to the undertakings.

Although the framework of the competition law risks in question is not clear-
ly clear, it is possible to make an evaluation in this context for the relationship
between automatic pricing algorithms and competition law from the past de-
cisions and publications of global competition authorities. Another potential
competition law risk, more theoretical than decisions, is that pricing algorithms
could autonomously reach a collusive cartel agreement without human inter-
vention if, by processing data, they come to a shared conclusion that collusion is
the optimal outcome. *’ It is debatable what the responsibilities of the undertak-
ings will be if this situation occurs.

Recently, the TCA concluded its preliminary investigation on e-commerce plat-
forms with significant market shares and decided to open an investigation against
Hepsiburada, Trendyol and Amazon on the grounds that they implemented an
automatic pricing mechanism. ** Considering that this process will be the first
comprehensive investigation conducted by the TCA on automatic pricing and al-
gorithms, this investigation is considered to be important in terms of the TCA’s ap-
proach to the competitive concerns mentioned above.

b. Generative Al

Generative Al is an artificial intelligence technology that allows algorithms to
generate new content rather than analyzing or modifying existing data. Genera-
tive artificial intelligence can produce content thatis indistinguishable from con-
tent prepared directly by humans, such as text, photos, audio or video, thanks to
models trained using large data sources. Large language models (LLMs) consti-
tute a common type of generative Al, powering chatbots and other text-based Al
tools, such as the ChatGPT app developed by OpenAl, which broke user records
last year. Another type that demonstrates the potential of generative Al is the
versions that create images or videos. These types of artificial intelligence, devel-
oped with the “Deep Learning” method, can create images or videos of objects
or people according to the user’s input. For example, the website ThisPerson-
DoesNotExist uses generative artificial intelligence to create a human face that
does not actually exist every time the page is refreshed. Such examples reveal the
potential of generative artificial intelligence and the strong position that enter-
prises developing businesses in this field can have over time.

Although ithas not yet started to be widely used by enterprises, there are some
risks that may arise in the relationship between productive artificial intelli-
gence and competition law. Recently, the FTC published an article examining

57 Melanie Martin, Nazli Cansin Karga, Managing the competition law risks of Al, Dentons, 17.11.2023.
58  TCA decision karari, 19.10.2023, 23-49/940-M.
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the relationship of generative artificial intelligence with competition law and
analyzing potential risks. ** According to the FTC, with the development of
generative artificial intelligence, the following competition law risks are likely
to come to the fore:

»

»

»

»

»

Control Over Essential Inputs: If a limited number of enterprises quickly
master important elements of generative Al such as data, capabilities and
computational resources, they will be able to manipulate or limit compe-
tition. Control over these inputs would hinder the competitive environ-
ment, hindering the broad benefits of productive intelligence.

Data Domination: Large-scale, high-quality data repositories are
vital to the development of generative Al. Because productive artifi-
cial intelligence works using these data pools. Since well-established
technology companies will have a primary competitive advantage in
accessing comprehensive user data and tools, there may be obstacles
for new enterprises that want to enter the market. FTC also considers
the possibility that this risk can be prevented naturally, thanks to the
innovation-based structure of the market.

Monopoly of Talent: The scarcity of employees equipped in the field
of productive artificial intelligence may encourage powerful enterpris-
es to retain talent, and in this context, gentlemen’s agreements may be
formed between enterprises for these employees.

Open-Source Dynamics: Many start-ups that have entered the mar-
ket with the new and rapid development of manufacturer artificial in-
telligence have shared their resources publicly, free of charge. Adopt-
ing that this situation is an element that encourages competition, the
FTC also reminds that open-source artificial intelligence models are
open to abuse and may be subject to “open first, then close” tactics.
Mergers and Acquisitions: FTC states that competition authorities
should approach mergers and acquisitions especially carefully in mar-
kets based on innovation and where many start-ups are formed, such
as the producer artificial intelligence market, as killer-acquisitions
may harm the functioning of the market.

59 FTC, Generative Al Raises Competition Concerns, 29.06.2023.
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., LABOR MARKET
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However, competition law prohibits anticompetitive acts not only on the seller
side but also on the buyer side. With respect to labor, where undertakings are
the buyers, employee wages and fringe benefits often constitute significant cost
items for undertakings. Having qualified employees is a critical force for innova-
tion, quality, speed of production and thus for gaining an advantage over com-
petitors and competing in the product market. Accordingly, undertakings may
take actions contrary to competition law in order to prevent their value-added
employees from transferring to other undertakings or may enter into agreements
that result in suppression and/or reduction of wages and rights of employees.

Anti-competitive agreements in labor markets have attracted increasing atten-
tion from competition authorities, particularly in the United States (US) and
around the world, as part of a broader debate about employers’ efforts to gain
an advantage over workers. Recent research has shown that more concentrated
markets often lead to lower wages, wage inequality and lower worker mobility.

For many industries, labor markets have recently become the subject of fre-
quent competition law scrutiny. In the light of these investigations, the an-
ti-competitive behavior observed in these markets is basically as follows:

»  No-Poach Agreements
»  Wage Fixing Agreements
» Information Exchange Between Competitors
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Firstly, no-poach agreements are defined in the Turkish Glossary of Compe-
tition Terms as “direct or indirect agreements by one undertaking not to offer
or recruit the employees of another undertaking”. Through no-poach agree-
ments, undertakings give up competition to transfer employees of rival un-
dertakings to their own organization. Sometimes undertakings may enter into
an agreement among themselves to control the transfer of employees to rival
undertakings by requiring that such transfers must first be authorized by their
current employer. Such measures restrict the transfer of employees between
competing undertakings by limiting employee mobility. By limiting the trans-
fer of employees to other undertakings, such agreements are a barrier to com-
petition for labor inputs.!

A common recruitment method used by undertakings is to contact employees
of rival undertakings to try to lure them to work for their own business, often
referred to as “poaching”. In this context, the relatively high wages offered by
the offering undertaking are often an important factor in the process of attract-
ing employees. In other words, wage differentials across undertakings are one
of the mostimportant drivers of employee transfers. Since these differences are
one of the main factors shaping competition in the labor market, undertakings
may prefer to enter into agreements with their competitors to fix wages or not
to directly attract employees to eliminate competition.

Secondly, wage fixing agreements are agreements between undertakings to fix,
directly or indirectly, the wages and/or other financial benefits to be paid to
employees at a certain level or within a certain range. Such anti-competitive
agreements are recognized as violations of competition law rules. For example,
in US competition law, explicit wage fixing agreements and explicit no-poach
agreements are considered “per se” competition violations.

In essence, agreements to fix employees’ wages or not to poach employees,
which constitute a significant part of competition law enforcement in labor
markets, are similar to cartels established on the buy-side of the market. The
main difference between such agreements is whether they are on the buy or
sell side of the market; otherwise, there is no fundamental distinction between
agreements not to solicit employees and customer/market sharing agree-
ments, and between wage fixing agreements and price fixing agreements, al-
though this has been emphasized in the doctrine and case law. It is considered
to be contrary to the rules of competition for employers to act jointly not only
on employee wages, but also on fringe benefits such as insurance payments,
catering, lodgings, services, and compensation rates.

From July 2023, the revised EC Guidelines on the applicability of Article 101 of
the Treaty on the Functioning of the European Union (TFEU) to horizontal co-

1 Labour Market and Competition, Nilay OZLUK
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operation agreements add wage-fixing agreements to the non-exhaustive list
of agreements restricting competition “by purpose”. As of September 2022, the
EC Guidelines on the application of EU competition law to collective agree-
ments on the working conditions of the self-employed explicitly refer to the
fact that non-fee-fixing and wage-fixing agreements fall outside the scope of
these Guidelines and may infringe Article 101 TFEU “by purpose”. Thus, em-
ployee no-poach and wage fixing agreements may infringe Article 101 TFEU
“for the purpose”.

On the other hand, the exchange of sensitive information about employees by
employers with competitors may constitute a violation of competition in terms
of its purpose or effect. Such exchanges may be considered as a facilitating act
or a direct anticompetitive agreement. The DOJ and the FTC, in their health-
care notices?, have stated that the exchange of employee information may lead
to anti-competitive coordination and that the wage fixing agreement resulting
from the exchange of information may be considered a per se violation. In the
Exxon decision, which is an important decision in terms of US law, the Court
of Appeals, through the Court of Appeals decision that was overturned by the
District Court, stated that sharing employee salary information and future
salary budgets of undertakings may constitute an infringement. The Court of
Appeal also held that, in the absence of evidence of a direct agreement by the
undertakings to fix wages, the relevant information should be subject to a rule
of reason analysis. There are also several similar decisions in the US assessing
the anticompetitive effects of sharing employee information’.

In the following, firstly, the striking decisions of the past regarding competi-
tion law practices in the labor market will be presented, and then the develop-
ments in 2023 will be discussed.

1. Prominent Past Decisions

»  Oneofthemostimportant casesin thelabor marketis the case brought
by the United States Department of Justice on September 24, 2010,
against Adobe, Apple, Google, Intel, Intuit and Pixar for per se viola-
tions of Section 1 of the Sherman Act. The companies had entered into
five bilateral no-poach agreements in which they agreed not to trans-
fer employees from one another. The agreements were between (i) Ap-
ple and Google, (ii) Apple and Adobe, (iii) Apple and Pixar, (iv) Google
and Intel, and (v) Google and Intuit. These largely similar agreements
restrict competition for employees and prohibit unsolicited communi-
cations to each other’s employees. Except for the agreement between
Google and Intuit, which prohibits only Google from contacting Intuit

2 https;/www.justice.gov/atr/statements-antitrust-enforcement-policyin-health-care
3 Isgiicii Pazarinda Rekabet Hukuku Uygulamalar, Nezir Furkan KIRAN
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»

employees, the others cover all employees of both parties to the agree-
ment. On March 17, 2011, the investigation resulted in a settlement. In
the case that resulted in a settlement, the court prohibited the under-
takings from entering into agreements such as no-hire/no-job-offer
agreements and did not make a definitive judgment on the standard
of evaluation.*

In another case, on December 21, 2010, the US Department of Justice
filed a lawsuit against Lucasfilm for allegedly violating Section 1 of the
Sherman Act by entering into a no-poach agreement with Pixar. The
agreement between the parties is complex and contains various terms
and conditions. The parties agreed not to hire each other’s employ-
ees. Specifically, the parties agreed to: refrain from communicating
with each other’s employees unless they applied to the recruitment
process; notify each other when the undertakings make job offers to
each other’s employees; refrain from making a counter-offer if one of
the undertakings makes a job offer to the other’s employee; and in-
clude all employees of the respective undertakings, regardless of the
geographic region in which they work or the position of the employee
in question. The US Department of Justice alleged that the effect of the
no-poach agreement between the parties was to distort the compet-
itive environment in the market by affecting highly qualified digital
animation employees and other employees covered by the agreement,
and the investigation resulted in a settlement.

As a result of the above-mentioned lawsuits, 64,000 employees sued
the undertakings for damages, alleging that they had suppressed their
wages through their agreements. As a result of the lawsuit, Apple, Goo-
gle, Intel and Adobe agreed to pay a total of 415 million dollars and the
other undertakings agreed to pay 20 million dollars in compensation.®

On November 16, 2012, the U.S. Department of Justice filed a lawsuit
against eBay for allegedly violating Section 1 of the Sherman Act for
entering into a no-poach agreement with Intuit. According to the
agreement between the parties, the two companies agreed not to re-
cruit each other’s employees. The US Department of Justice claimed
that the agreement dated back to 2006 and reduced competition for
highly qualified technical personnel, and the court concluded the case
with the joint consent of the parties. In the final judgment in the eBay
case, the court prohibited the undertaking from entering into employ-
ee non-retention agreements with its competitors, while on the other

4
5

United States v. Adobe Sys. Inc., No. 10-CV-01629 (D.D.C. 2010)
United States v. Adobe Sys. Inc., No. 10-CV-01629 (D.D.C. 2010)
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hand, the court did not prohibit the provisions that were necessary

for the undertaking to enter into agreements with consultants or ad-

visors, auditors, outsourcers, HR companies, temporary employment

providers, resellers and original parts manufacturers. On the other

hand, in a similar approach, the court stated that provisions neces-

sary for the functioning of a legitimate cooperation agreement are not

covered by the prohibition. However, the court sets out various condi-

tions for the prohibition of no-poach provisions in agreements falling

within the category that includes legitimate cooperation agreements.

In this context, no-poach clauses in respect of the underlying written

agreement: °

- It must show precisely which main agreement is being made as a
side limitation,

- Itshould be narrowly tailored to affect only those employees who
are envisaged to be included in the main agreement,

- Specify with reasonable specificity which employees are covered
by the provisions,

- Specify a precise date or event that will terminate the application
of the provisions,

- Itmustbe signed by all parties to the agreement.

On April 3, 2018, the US Department of Justice filed a lawsuit alleg-
ing that Knorr and Wabtec entered into a series of no-poach agree-
ments not to solicit and hire employees from each other without prior
consent, in violation of Section 1 of the Sherman Act. According to the
US Department of Justice, the undertakings were global suppliers of
railroad equipment and major competitors in the development, man-
ufacture and sale of equipment used in railroad cargo and passenger
applications. The US Department of Justice alleged that Knorr and
Wabtec’s no-poach agreements were not reasonably necessary for any
legitimate business transaction or cooperation between the compa-
nies. On July 11, 2018, the investigation resulted in a settlement. In the
Knorr-Wabtec decision, the court explicitly regulated the requirement
of being in writing and signed by the parties, in addition to the similar
requirements mentioned above.”

In the Cimsa decision of the Turkish Competition Authority in 2011,
it was determined that the undertakings exchanged information on
overtime, net-gross wages and fringe benefits at a meeting. Although
the Authority stated that such an exchange of information may in-
crease the risk of coordination between undertakings, the Authori-

6

California v. eBay, Inc., No. 12-05874 (N.D. Cal. 2014)

7 Complaint, United Statesv. Knorr-Bremse AG and Westinghouse Air Brake Technologies Corporation, No. 1:18-cv-00747 (D.D.C. 2018)
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ty did not decide on an investigation since the documents obtained
were not “clear and strong”. Likewise, in the Private Schools decision
of 2011, the Authority clarified its approach to the issue by including
teachers’ salary information among the main competition param-
eters. From the statements in the decision, it is understood that the
sharing of salary information of employees, in addition to the school
fee information, may be anticompetitive on its own. However, the Au-
thority did not open an investigation, deeming it sufficient to send an
opinion to the parties.®

At the European Union level, it is worth highlighting the infringement
decision issued by the Portuguese Competition Authority in April
2022 in relation to an independent breach of interest agreement in-
volving footballers in Portugal. The Portuguese Competition Author-
ity imposed provisional measures on LPFP to suspend, with immedi-
ate effect, the decision preventing First and Second Division football
clubs from hiring players who unilaterally terminated their employ-
ment contracts due to problems caused by the COVID-19 pandemic.
The provisional measures were imposed in view of the serious and
potentially irreparable effects of a practice that could harm the rules
of competition. Furthermore, in December 2022, the Lithuanian Com-
petition Authority issued an infringement decision involving a wage
fixing agreement in the real estate sector. During the COVID-19 pan-
demic, the Lithuanian and Polish competition authorities issued in-
fringement decisions in Poland and Lithuania in relation to wage fix-
ing agreements in basketball, providing guidance at the national level.
Some competition authorities, such as in Portugal and Lithuania, have
issued guidelines on anti-competitive agreements to raise awareness
and improve the detection of such violations of competition law.’

The DOJ investigated an agreement between an Arizona association of
hospitals and nursing centers and the bureaus that provide nurses to
its members. The DOJ found that these agreements violated competi-
tion law because they reduced competition in the market and reduced
the remuneration paid to nurse supply agencies (and therefore the sal-
aries paid to nurses)."

The competition authorities of the UK and France, in their decisions
on modeling agencies where they examined price agreements, also

8

Rekabet Kurulu karari — 03.08.2011, 11-44/979-329

9 https:/www.concorrencia.pt/sites/default/files/Issues%20Paper_Labour%20Market%20Agreements%20and%20Competiti-
0n%20Policy.pdf, s. 14-16
10 Complaint, United States v. Arizona Hosp. & Healthcare Ass'n & AzHHA Service Corp., No. CV07-1030-PHX (D. Ariz. 2007)
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indirectly examined the agreements involving the determination of
the remuneration of the models and found an infringement in terms
of purpose.”

On April 5, 2010, the Dutch Court of Appeal (Gerenchtshof’s-Herto-
genbosch) reviewed an agreement between 15 hospitals in the prov-
inces of Zeeland, Noord-Brabant and Limburg entitled “Working to-
gether, training together”. This agreement contains provisions on the
training and employment conditions for anesthesiologists and assis-
tants. The agreement is designed in the context of joint training and
includes clauses on employee no-poach and wage fixing. The articles
in this agreement are given below.

“No-layoff clause: the hospitals agreed not to recruit an em-
ployee who left his or her current position to work through an
employment agency for at least 12 months after leaving his or
her current job. The Court found it reasonable that the purpose
of the agreement was not to restrict competition, but that it had
that effect because the anesthesiologists saw their opportunities
to work in other hospitals significantly restricted.

Wage fixing clause: the hospitals agreed to set a maximum per-
centage of up to 75% of the hourly rate if employees were paid
overtime”.

15 hospitals’ agreements that anesthesiologists would not be em-
ployed by competitors for 12 months after they quit their jobs were
deemed to be in violation of the Dutch Competition Act, not only be-
cause of the violation in terms of purpose, but also because of the ef-
fect on anesthesiologists.”

On October 18, 2017, the French competition authority (Autorité de la
Concurrence) sanctioned a number of companies operating in the PVC
and linoleum flooring sector (Forbo, Gerflor, Tarkett, Midfloor, Top-
floor groups) and the sector’s trade association (SFEC) for engaging
in a cartel in violation of antitrust law. The cartel involved numerous
agreements and concerted practices, such as a wage fixing agreement.
The companies also agreed on a number of specific matters relating to
their internal management, i.e. the strategies to be adopted in relation
to certain customers or competitors, the recruitment policy, the sales
organization or new product samples. These practices constituted a
complex and continuous infringement with the single anticompeti-

11
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Conduct in the Modelling Sector, Case CE/9859-14, Décision n°16-D-20 du (2016)
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tive objective of reducing or eliminating the strategic uncertainty of
firms operating in the French market. The wage fixing agreement was
established through a gentleman’s agreement involving the non-re-
ciprocal hiring of workers. The gentleman’s agreement included an
express prohibition on disregarding employees of specialized recruit-
ment companies and talent scouts, as well as other members of the
cartel. Among other things, the no-poach agreement was considered
to have contributed to the elimination of strategic uncertainty regard-
ing the firms’ recruitment policy. The Autorité de la Concurrence also
noted the impact on employees in terms of lost professional opportu-
nities. The cartel was considered to be an infringement of an objective
prohibited by national competition law and Article 101 TFEU."”

On July 31, 2010, the Spanish competition authority, the Comisién Na-
cional de Mercados y Competencia (Comisién Nacional de Mercados y
Competencia), issued a decision of conviction against eight road haul-
age companies. The companies in question were operating in a con-
certed action in which they engaged in contacts to coordinate various
aspects of their strategy in the market, namely the transfer of costs and
updating the prices of products/services sold downstream and the hir-
ing of new employees. The restrictive practice involved an no-poach
agreement between cartel members, whereby the companies agreed
not to recruit each other’s employees. Under this agreement, compa-
nies wishing to recruit workers from other members of the cartel had
to contact the governing bodies of the relevant employer in advance
to obtain their prior approval. Therefore, the no-poach agreement
was considered as one of the dimensions of the cartel. According to
the CNC’s decision, this no-poach agreement caused injury to workers
and severely restricted competition. According to the CNC;

“The hiring of workers is also a parameter of competition
between companies in the transport sector, because the labor
factor is still an input. The agreement reached has the pur-
pose and effect of reducing competition in the acquisition of
the labor factor between the companies in the cartel. On the
other hand, as noted above, it should be borne in mind that
this agreement may affect the conditions of this input to the
detriment of workers.”

“The risk that a competitor may be a suitor for another firm’s
workers gives workers more bargaining power and the ability

13

Autorité de la concurrence, Decision 17-D-20 (2017)
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to demand a more attractive wage in line with the market
demand for that worker. If the refusal to hire is agreed or does
not occur without consent, workers lose bargaining power,
which affects their wages.”

In its decision, the CNC considers that: (i) the workers were harmed
to the extent that the reduction in their bargaining power led to a re-
duction in their wages; and (ii) the harm to competition resulted from
the fact that the recruitment of workers constituted a parameter of
competition between companies in the labor market. Among other
things, it was considered that the employee non-distortion agreement
contributed to the elimination of strategic uncertainty regarding the
recruitment policy of competitors. The cartel was considered to be an
infringement of an objective prohibited by national competition law
and Article 101 TFEU. **

On March 2, 2011, the CNC, Spanish competition authority, ruled that
eight companies producing cosmetic products for professional hair-
dressers infringed competition by engaging in a cartel. The cartel was
found to involve (i) the exchange of current and future sensitive and
strategic commercial information, such as the salaries of sales teams
(fixed and variable), wages and daily expense subsidies for each em-
ployee, and the number of employees (sales teams), and (ii) a no-
poach agreement whereby the companies agreed not to transfer each
other’s employees (sales teams) without prior authorization. There-
fore, the employee non-solicitation agreement was not considered as a
stand-alone agreement, but in the context of a broader cartel.”

In 2014, the Croatian competition authority (Agencija za zastitu trZi$nog
natjecanja or CCA) opened an investigation for abuse of dominant posi-
tion against Gemicro, a company active in providing specialized IT sup-
portto leasing companies and other types of financing. The proceedings
started following a complaint that Gemicro conditioned the conclusion
of contracts on the acceptance of additional obligations by users of its
services. The CCA examined contracts between Gemicro and leasing
companies and concluded that these contracts contained a clause pre-
venting the hiring of former Gemicro employees working for competi-
tors for the entire life of the contract. The employee non-discrimination
clause examined was deemed to be an ancillary restriction, character-
ized as necessary and reasonable and directly related to the conduct
of the operation in the main contract. In 2015, Gemicro committed to

14
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remove this clause from the contracts in force and not to include it in
future contracts. The CCA considered these commitments sufficient to
eliminate anticompetitive effects and restore competition. Subsequent-
ly, the CCA terminated the investigation. The contractual clause was
considered as a potential restriction of national competition law in the
context of abuse of dominant position. *¢

Between 2016 and 2017, three competition authorities from the United
Kingdom (CMA)", France (Autorité de la Concurrence)®® and Italy (Au-
torith Garante della Concorrenza e del Mercato)” investigated price
fixing agreements between modeling agencies, professional associa-
tions and industry unions in the modeling sector. These agreements
involve agreements/practices between companies to fix prices in the
modeling sector and/or the exchange of commercially strategic and
sensitive information. In general, these practices involved the fixing
of minimum prices for services provided to clients in sub-markets or
a common approach to the price scheme. The agreements involved,
more or less directly, the fixing of model fees or salaries and agency
fees. National competition authorities claimed that such agreements
eliminated the risk of competition between companies, allowing
them to coordinate their commercial strategies and agree on the var-
ious components of the price charged to clients. Model agencies and
associations have often tried to justify their actions by claiming that
they act in defense of the models in order to ensure that models are
adequately remunerated, but such justification has not been accept-
ed by the authorities. The agreements in question were classified as
anti-competitive agreements in breach of national competition laws
as to their purpose and Article 101 TFEU as to the cases in the United
Kingdom and Italy.

On May 22, 2007, the U.S. Department of Justice, together with the
State of Arizona, filed a lawsuit against Arizona Hospital, the Health
Care Association and AzHHA Service Corporation for violations of Sec-
tion 1 of the Sherman Act. The entities involved agreed to establish a
uniform price list that all hospitals involved in the settlement would
pay for recruitment services provided by nurses hired on a temporary
or per diem basis from recruitment agencies. On September 12, 2007,
the investigation was concluded with the commitments to be fulfilled

16 CCAvs. KOIOS savjetovanje d.o.o., Zagreb, https:/Jone.oecd.org/document/DAF/COMP/WD (2019)41/en/pdf, Erisim Tarihi: 28.12.2021
17 Competition and Market Authority (CMA), Case CE/9859-14, “Conduct in the modelling sector” (16.12.2016)

18  Autorité de la Concurrence, « Décision n°®16-D-20 du 29 septembre 2016 relative a des pratiques mises en oeuvre dans le secteur des
prestations réalisées par les agences de mannequins» (29.09.2016)

Autorita Garante della Concorrenza e del Mercato, 1789 — « Agenzie di modelle », (11.11.2016)
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by the undertakings named in the agreement.*®

On December 9, 2020, the U.S. Department of Justice charged Neeraj
Jindal, the former owner of a Texas-based physical therapist and phys-
ical therapist assistant recruiting firm, with entering into a fee-fixing
agreement with another recruiting firm (collectively referred to as
“therapist staffing companies”), in alleged per se violation of Section 1
of the Sherman Act. According to the prosecution, Neeraj Jindal shared
commercially strategic, sensitive and non-public information about
the prices to be paid for services provided by physical therapists and
physical therapist assistants with another competitor, and the two
agreed to lower those prices. Recruitment companies compete with
each other in the labor market for the recruitment of physiotherapists
and physiotherapist assistants and their brokerage to home health
care providers. These professionals can be recruited for their services
by several recruitment companies, choosing among them based on
factors such as payment price, number of treatments per client and
location of patients, among others. The difference between the price
paid by the recruitment company to the respective workers and the
price paid to the home health care providers constitutes the margin of
the company.”

The Turkish Competition Authority’s first decision on wage fixing
agreements is the “Series Producers” decision®. This decision focuses
on the statements made by a series producer in a television program.
In the statement, it was stated that the salaries of the actors in the se-
ries led to an increase due to the producers’ perception of each other as
competitors, and in order to prevent this situation, the producers de-
termined the salaries in consultation with each other. In the Author-
ity’s assessment, it was emphasized that the determination of actors’
salaries between competitors would amount to the determination of
purchase prices within the scope of Article 4 of Act No. 4054 and that
such an agreement may have an anticompetitive purpose. However,
no investigation was opened due to the lack of concrete evidence, and
the parties were informed about the possibility of restriction of com-
petition through the determination of player fees.

The Container Drivers decision?® is one of the most recent decisions

20  Vide Case No. CV07-1030-PHX, “United States and the State of Arizona v. Arizona Hospital and Healthcare Association and
AzHHA Service Corporation” (22.05.2007)

21 U.S. District Court for the Eastern District of Texas Sherman Division, No. 4:20-cr-00358 (09.12.2020)

22 Rekabet Kurulu karar: —28.07.2005, 05-49/710-195

23 Rekabet Kurulu karari — 02.01.2020, 20-01/3-2
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explaining the Authority’s approach that agreements in the labor mar-
ket may constitute a violation of competition law. In this decision, the
issue of determining the wages of drivers of container transportation
companies was addressed. The decision stated that agreements in la-
bor markets may constitute an infringement under Act No. 4054 and
examined in detail the view that wage fixing agreements are funda-
mentally similar to price fixing agreements. As a result of the docu-
ments examined, the Board decided that there was a wage fixing agree-
ment between the undertakings and that this agreement constituted
an infringement of competition in terms of purpose. However, instead
of opening an investigation, the Board preferred to send an opinion
to the parties. This decision is important in terms of clearly establish-
ing that wage fixing agreements constitute an infringement in terms
of purpose and explaining the change in the Board’s attitude towards
the labor market. In the decision, the Board evaluated the sharing of
information regarding the wages, working conditions and contracts of
workers, especially in WhatsApp groups created by employers, as ac-
tions aimed at achieving a wage fixing agreement. However, it stated
that not all information regarding employees is competition sensitive
information, and in some cases, it did not evaluate the sharing of only
the number of employees within the scope of Article 4 of Act No. 4054.

In the Private Schools decision, the Authority found that the schools
mutually prevented the transfer of teachers and employees in their
agreements with each other. The Authority emphasized that this
agreement would reduce employee mobility and found that it was in
violation of Article 4 of Act No. 4054 and noted that the first condition
for exemption was not met. Therefore, the Authority decided to send
an opinion to the parties, stating that certain provisions may consti-
tute an infringement of competition.*

2. Developments in 2023 Regarding Competition Law Applicati-
ons in the Labor Market

»

COMPETITION AND MARKETS AUTHORITY - Investigation into
Freelance and Employed Labor in the Production, Creation and/or
Broadcasting of Television Content*

The CMA has opened an investigation into suspected infringements
of competition law by a number of undertakings engaged in the pro-
duction, creation and/or broadcasting of television content, including
British Broadcasting Corporation, Hartswood Films Limited, Hat Trick
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Productions Limited, ITV PLC, Red Planet Pictures Limited, Sister Pic-
tures Limited and Tiger Aspect Productions Limited, in relation to the
procurement of freelance services and the employment of staff to sup-
port the production, creation and/or broadcasting of television con-
tent in the UK, excluding sports content. The CMA is also investigating
suspected infringements of competition law in relation to the procure-
ment and staffing of freelance services supporting the production and
broadcast of sports content in the UK.

AUTHORITE DE LA CONCURRENCE - Several Companies from
The Engineering, Technology Consulting and IT Services Sectors
Were Notified of Statements of Objections Regarding Anticompet-
itive Agreements in Labor Markets>¢

Authorite de la Concurrence has accused and sent statements of ob-
jections to companies from the engineering, technology consulting
and IT services sectors for allegedly concluding and implementing
“non-poaching” agreements, aiming at banning each other from so-
licitating and hiring their respective staff.

COMPETITION AND MARKETS AUTHORITY - Investigations
Against Affiliated Employees and Self-Employed Persons in Sports
Broadcasting®’

The CMA has started an investigation on suspected breaches of com-
petition law in relation to the purchase of freelance services and the
employment of staff supporting the production and broadcasting of
sports content in the UK. CMA has initiated an investigation on 12 July
2022 into suspected infringements of its competition act against the
British Broadcasting Corporation, BT Group PLC, IMG Media Limit-
ed (including Premier League Productions), ITV PLC, Sky UK Limited,
Sunset & Vine Productions Limited which are operating in the pro-
duction and broadcasting of sports content. The investigation con-
cerns the activities of these undertakings in relation to the purchase
of services from freelance providers, and the employment of staff, who
support the production and broadcasting of sports content in the UK.
At this stage the CMA believes it has reasonable grounds to suspect
one or more breaches of competition law. The CMA has not reached a
view as to whether there is sufficient evidence of an infringement of
competition law for it to issue a statement of objections to any party
or parties.

26  Authorite de la Concurrence —23.11.2023
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THE FEDERAL TRADE COMMISSION - Cracks Down on Compa-
nies That Impose Harmful Noncompete Restrictions on Thou-
sands of Workers?®

The Federal Trade Commission (“FTC”) has taken legal action against
three companies and two individuals, forcing them to drop noncom-
pete restrictions that they imposed on thousands of workers. Drawing
from the FTC’s substantial expertise in this space, these actions mark
the first time that the agency has sued to halt unlawful noncompete
restrictions. According to the complaints issued by the FTC, each of
the companies and individuals illegally imposed noncompete restric-
tions on workers in positions ranging from low-wage security guards
to manufacturing workers to engineers that barred them from seeking
or accepting work with another employer or operating a competing
business after they left the companies. Noncompete restrictions harm
both workers and competing businesses. For workers, noncompete re-
strictions lead to lower wages and salaries, reduced benefits, and less
favorable working conditions. For businesses, these restrictions block
competitors from entering and expanding their businesses. In its com-
plaints, the FTC said the restrictions constituted an unfair method of
competition under Section 5 of the FTC Act. In each case, the FTC has
ordered the companies to cease enforcing, threatening to enforce, or
imposing noncompete restrictions on relevant workers. They also are
required to notify all affected employees that they are no longer bound
by the noncompete restrictions.

AUTHORITY FOR CONSUMERS & MARKETS — Employers Advice
on How to Avoid Anti-Competitive Behavior®

Netherlands Authority for Consumers and Markets (ACM) announced
its advise to employers on labour market following its revisions on
the guidelines. According to the announcement it is mentioned that
there are 3 main types of anti-competitive behaviors in labor markets:
no-poaching agreements, wage fixing agreements and information
sharing on sensitive information about terms and conditions that a
business offers to employees. Regarding these behaviors it is advised
businesses, legal advisers and recruiters to follow these steps:

- Understand how competition law applies to no-poaching and
wage-fixing agreements,

- Don’t agree with a competitor to fix wages,

- Don’t agree with a competitor not to approach or hire each
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other’s employees,

- Don’t share sensitive information about your business or em-
ployees with a competitor,

- Provide recruitment staff with training on competition law
and how it applies in the recruitment context,

- Ensure solid internal reporting processes are in place, and that
staff are aware of these and how they can use them,

ACM concludes by saying any anti-competitive behavior should be re-
ported to them.

U.S. DEPARTMENT OF JUSTICE — Indictment to Healthcare Staff-
ing Executive®®

The US Department of Justice returned an indictment charging a
healthcare staffing executive with conspiring to fix the wages of nurs-
es, violating the Sherman Act. Regarding the indictment, an employee
(Lopez) held executive positions at three different home-health com-
panies. Also, Lopez commanded the recruitment, hiring, retention,
and assignments of nurses and other healthcare staff of each company.
Lopez and other unnamed co-conspirators are charged with agreeing
to suppress and eliminate competition for nurses’ services and partic-
ipating in meetings and communications to fix wages.

U.S. DEPARTMENT OF JUSTICE - Settlement Decision on Activi-
sion Blizzard*

The U.S. Department of Justice (DO]J) filed an antitrust lawsuit against
Activision Blizzard Inc. for imposing rules that limited competition for
playersin Overwatch and Call of Duty professional esports leagues and
suppressed the wages of esports players in these leagues in violation of
the Sherman Act. It is mentioned by the DOJ that professional esports
players -like all workers- deserve the benefits of wages for their services
and Activision’s conduct prevented that from happening. Additionally
emphasized, today’s lawsuit makes clear that the Antitrust Division
remains committed to protecting workers across all types of industries
from anticompetitive conduct. As alleged in the complaint, filed in the
U.S. District Court for the District of Columbia, in two esports leagues
owned by Activision, Activision and the independently-owned teams
in each league implemented a socalled “Competitive Balance Tax”
and the tax was structured to penalize teams in the Overwatch and
Call of Duty Leagues, respectively, if a team’s player wages exceeded

30 ABD Adalet Bakanhig1 —16.03.2023
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a threshold set by Activision. At the same time, the Antitrust Division
filed a proposed consent decree to address its competition concerns.
If approved by the Court, the proposed consent decree would prohibit
Activision from imposing any rule that would, directly or indirectly,
limit player wages in any of Activision’s professional esports leagues,
or that would tax, fine, or otherwise penalize any team for exceeding a
certain amount of wages for its players.

TURKISH COMPETITION AUTHORITY — Technology Companies
Decision*®

The Turkish Competition Authority completed the investigation against
certain undertakings in order to determine whether there has been a
violation of Article 4 of the Law with respect to the gentleman’s agree-
ments between certain undertakings in the labor market not to transfer
employees to each other. In this case, the reasoned decision of which has
not yet been published, the Authority concluded the investigation pro-
cess by conciliation for 11 undertakings and decided to impose adminis-
trative fines on 16 undertakings in total for violating Article 4 of the Law
by being a party to anti-competitive no-poach agreements.

TURKISH COMPETITION AUTHORITY - Information Technolo-
gies and IT Companies Decision®

The Turkish Competition Authority completed the investigation against
undertakings operating in the information technologies and IT market
to determine whether they violated Article 4 of the Law by entering into
gentleman’s agreements in the labor market. As a result of the investiga-
tion, the Authority concluded that 8 undertakings violated Article 4 of
the Law by becoming a party to anti-competitive agreements and decid-
ed to impose administrative fines on these undertakings.

TURKISH COMPETITION AUTHORITY — Private Hospitals Decision®*

The Board completed the investigation against certain hospitals in
Samsun and Bursa to determine whether there is a violation of Article
4 of the Law regarding gentleman’s agreements that prevent the trans-
fer of employees to each other.

As a result of the investigation, a total of 16 hospitals in Samsun and
Bursa provinces were imposed administrative fines for violating Arti-
cle 4 of Act No. 4054 by limiting competition in labor markets.
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The reasoned decision was published and it was revealed that the un-
dertakings entered into gentleman’s agreements not to transfer each
other’s employees and that the salary scales of the employees were
also discussed during the meetings between the representatives of the
undertakings. In the meetings between the representatives of the un-
dertakings, the exchange of information regarding employees’ salaries
and recruitment processes were among the agenda items. It was stat-
ed that the joint determination of employee increment rates between
undertakings, which should be determined by each private health in-
stitution internally, constituted a violation of Article 4 of the Law.

Thus, with this Decision, it was emphasized for the first time that
agreements to fix the salaries of employees and/or not to attract em-
ployees, which constitute the main part of competition law enforce-
mentin labor markets, are not different from cartels established on the
buy side of the market, and the acts restricting competition between
competitors in the labor market subject to the Decision were consid-
ered as cartels.

In the Decision, preventing the transfer of employees and determining
the salary scales of employees were treated as a single violation in the
labor markets and administrative fines were imposed. In addition, the
Decision reiterates the Board’s established case law that the represen-
tatives of the undertakings who attend a meeting or are members of
a WhatsApp group in which the speeches that constitute an infringe-
ment of competition take place shall be deemed to be a party to the in-
fringement, and that the relevant representative may be relieved from
liability only if he expresses and proves his dissent.
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PROCEDURE AND
LEGISLATION

In this section, the legislative changes in the field of competition law in 2023
and the significant decisions of the Turkish Competition Authority (“TCA”)
will be examined.

1. Regulations Came into Force in 2023

1.1. Turkish Competition Authority - New Regulation On Active Coop-
eration To Uncover Cartels (Leniency Regulation)’

An important development that took place in Tirkiye in the field of competi-
tion law in 2023 is the New Regulation On Active Cooperation To Uncover Car-
tels (“New Regulation”) published by the TCA. The New Regulation entered
into force by being published in the Republic of Tirkiye’s Official Gazette on
16.12.2023. Thus, the old Regulation of the same name, which had been in force
for more than 14 years, was abolished and the regulations contained herein
were reviewed and updated. With these updates, several innovations have
been introduced to facilitate issues such as fines, penalty reductions, and co-
operation processes to be applied to undertakings and relevant managers who
actively cooperate to reveal agreements restricting competition.

First the New Regulation introduced a set of new definitions. Accordingly, the
New Regulation defines three groups as the applicant, cartel facilitator, and car-
tel party, and stipulates that the first applicant who fulfills the conditions out-
lined in this Regulation will not be fined, and the fines to be imposed on the ap-

1 TCA, 16.12.2023
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plicants who fail to benefit from this article will be reduced. With this regulation,
the cartel party and the cartel facilitator are defined separately and it is stated
that they are differentiated according to whether they are at the same level of
the market or not. Thus, unlike in the past, the New Regulation provides that, in
addition to the undertakings that are the main parties of the cartel, undertakings
and associations of undertakings that are not considered as parties, are located
at differentlevels of the market, but have contributed to the cartel, may also ben-
efit from the leniency principle. This distinction may be particularly useful for
hub and spoke cartels in which both parties are involved. Narrowing down the
definition of “undertaking” from the old Regulation, which had a rather vague
and broad meaning, is important in terms of fully determining the responsibili-
ties of the undertakings in the hub and spoke cartel.

Another change introduced by the new Regulation is in terms of deadlines.
Accordingly, it is envisaged that the application for active cooperation will be
made within three months following the notification of the investigation, in-
cluding before the notification of the investigation report. It is thought that
this time limit aims to prevent disruptions in the investigation processes.

In addition, the New Regulation also introduced changes to the lower and upper
limits regarding reductions in fines. Accordingly, the lower limits have generally
been lowered and the upper limits have been increased. In addition, new discount
rates are expressed in percentages. Although the change regarding the lowering
of the lower limits is considered a negative development in terms of encouraging
enterprises, the increase in the upper limits seems to balance this situation.

As a procedural innovation, in the New Regulation, the requirement that the
information and documents submitted be “value-added documents” among
the conditions of the cooperation application is stated as a prerequisite for
penalty reduction or impunity. These documents are defined as “information
and documents that will strengthen the possibility of proving the cartel”.

Finally, with the New Regulation, it is made possible to consult the information
of current and former managers and employees if necessary for the investiga-
tion. In this context, it has been regulated that the applicant is expected to show
the utmost effort and care in this regard. Considering this, in the context of com-
petition law, associations of enterprises/undertakings are held responsible for
the acts of their former employees as well as their current employees, including
cartel formations, this regulation overlaps with the principles of competition
law. On the other hand, the concept of “maximum effort” seems to create un-
certainty in terms of meaning and burden of proof. In addition, if the applicant
later receives additional information/documents, he/she is obliged to submit
them before the end of the second written defense period. In this context, it is
determined that the scope of the obligations imposed on the applicant in terms
of procedure has been expanded with the New Regulation.
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1.2. Turkish Competition Authority - Memorandum with the Turkish
Personal Data Protection Authority>

Turkish Competition Authority (TCA) has signed the “Memorandum on Coop-
eration and Information Exchange” with the Turkish Personal Data Protection
Authority to prevent the development of strategies that arise from concerns
about big data technologies and the processing of personal data, which may
raise concerns about both the privacy of personal data and the protection of
competition. Accordingly, both authorities will;

»  Carry out joint studies in emerging areas that fall within the jurisdic-
tion of both authorities and require rapid intervention,

»  Publish reports with messages on personal data and competition pro-
tection by raising user awareness, especially in digital markets,

»  Promote education and knowledge sharing by organizing joint pre-
sentations and discussion programs,

»  Organize training where specialized knowledge and experience are
shared,

»  Supportnational and international events and discuss common issues
in these events mutually.

The Memo aims to establish effective competition in the sector and strengthen
the control of consumers over their personal data.

1.3. European Commission - Announcement of Guidance on Exclu-
sionary Abuse and Change of Guidance on Enforcement Priorities®

In parallel with the “Call for Evidence” previously launched by the European Com-
mission to collect public opinions on the adoption of the Guidelines on exclusion-
ary behavior and abuse of dominant position, The European Commission has is-
sued a Communication (and Annex) updating its 2008 Guideline on enforcement
priorities for exclusionary abuses as of March 2023. The package announced on
March 27, 2023, was the first important policy step taken within the scope of the
provisions on abuse of dominant position (Article 102 of the TFEU) since 2008. It
has been stated that Article 102 of the TFEU is one of the few areas in EU competi-
tion law that does not have a Guide setting out the principles of application.

The Commission stated that since 2008, the EU Courts have delivered 32 judg-
ments on the exclusionary abuses framework, as well as decisions of the compe-
tition authorities of the Member States, all of which have developed the case law
in favor of the effects-based enforcement of TFEU 102. It is also stated that, un-
like other competition law areas, the Commission has no guidelines on applying
Article 102 TFEU; the Commission only published guidelines on its enforcement

2 TCA, 26.10.2023
3 European Commission, 27.03.2023
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priorities in the area of exclusionary abuses in 2008, which does not constitute
a statement of law, does not comment on the concept of abuse of dominant po-
sition, and only sets out the Commission’s approach to the selection of cases
that it intends to pursue as a priority. The new guideline is intended to increase
transparency on the principles underpinning the Commission’s approach and to
reflect developments in the Commission’s case law over time.

As a result, the Commission issued a Call for Evidence on 27 March 2023, to
develop Guidelines on the applicability of Article 102 TFEU to exclusionary be-
havior which will be open for comments from all interested parties for four
weeks. The Commission intends to provide a draft of the Guidelines for public
comment by the middle of 2024, with the goal of adopting them in 2025.

Until the final Guidelines are adopted, the Commission clarifies its approach to de-
termining whether to pursue complaints of exclusionary conduct on a priority ba-
sis. To revise some sections of the 2008 Guidelines, the Commission has adopted
a communication. The modifications reflect substantial advances in EU court case
law on Article 102 TFEU while also considering market trends. Concerning abusive
exclusionary conduct, it intends to increase clarity about the values that guide the
Commission’s enforcement priorities following the notion of good administration.

The Amending Communication has revised the Guidance on enforcement pri-
orities as follows, to provide stakeholders with increased transparency on the
Commission’s priority setting:*

» Itis appropriate to clarify that the concept of ‘anti-competitive foreclo-
sure’ refers not only to cases where the dominant undertaking’s conduct
can lead to the full exclusion or marginalization of competition but also
to cases where itis capable of resulting in the weakening of competition,
thereby hampering the competitive structure of the market to the ad-
vantage of the dominant undertaking and the detriment of consumers.

» It is not appropriate, as regards price-based exclusionary conduct of a
dominant undertaking, to pursue as a matter of priority only conduct that
may lead to the market exit or the marginalization of competitors that are
as efficient as the dominant undertaking in terms of their cost structure.

»  The price-cost “as-efficient competitor test” is only one of several
methods for assessing, together with all other relevant circumstanc-
es, whether conduct is capable of producing exclusionary effects. The
Court of Justice has also clarified that the use of an ‘as efficient compet-
itor test’ is optional and that a test of that nature may be inappropriate
depending on the type of practice or the relevant market dynamics.

4 Annex to the Communication from the Commission 27.03.2023
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» Itis important to distinguish situations of outright refusal to supply
from situations where the dominant company makes access subject
to unfair conditions (“constructive refusal to supply”). In situations of
constructive refusal to supply, it is not appropriate to pursue as a mat-
ter of priority only cases concerning the provision of an indispensable
input or access to an essential facility.

» Itis not appropriate to pursue as a matter of priority margin squeeze
cases only where those cases involve a product or service that is objec-
tively necessary to be able to compete effectively on the downstream
market.

1.4 European Commission - New Package on Simplifying Procedures
For Reviewing Concentrations under The EU Merger Regulation®

As of April 2023, The European Commission has adopted a package that will fur-
ther simplify and broaden the scope of the Commission’s review of smooth merg-
ers (“simplified cases”) under the EU Merger Regulation. Accordingly, the relevant
package includes (i) a revised Merger Implementing Regulation (the ‘Tmplementing
Regulation’), (ii) a Notification on the Streamlined Procedure (‘the Notification), and
(iii) a Communique on the transmission of documents (‘the Communique’).

The new package contributes to achieving the target of reducing reporting re-
quirements by 25%, announced by the Commission in its Communication on
the Long-Term Competitiveness of the EU. It aims to simplify and expand the
scope of the Commission’s review process for non-performing mergers (‘sim-
plified cases’). It also aims to reduce the amount of information required to
report transactions in all cases and optimize the transmission of documents.

The main changes to the previous rules seek to simplify and streamline the
simplified and normal merger review procedures. In particular, the new rules
aim primarily to expand and/or clarify which cases can be handled under the
streamlined procedure. Accordingly, two new categories of cases have been
identified that could benefit from the simplified procedure. These situations,
under all reasonable market definitions, are; (i) when the merging parties, indi-
vidually or collectively, have an upper market share of less than 30% and their
combined purchasing interest is less than 30%; and (ii) when the upstream
and downstream market shares of the merging parties, individually or jointly,
are below 50%, when the market concentration index (‘HHI delta’) is below
150, and when the company with the smallest market share has the same share
in the upstream and downstream markets. The Commission can apply the pro-
cedure if the relevant merger does not fall into any of the default categories. In
particular, the Edict includes the following flexibility clauses:

5 European Commission, 20.04.2023
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»  Horizontal overlaps where the total market shares of the merging par-
ties are 20-25%,

»  Vertical relationships in which the merging parties have individual or
combined upstream and downstream market shares of 30-35%,

»  Vertical relationships in which the individual or combined market
shares of the merging parties do not exceed 50% in one market and
10% in another vertically related market, and

» Joint ventures with turnover and assets between 100 million Euros
and 150 million Euros in the European Economic Area (“EEA”).

The Notification also provides a clearer and more detailed list of circumstances
in which the Commission may investigate a case that is technically eligible for
facilitated examination under the normal examination procedure.

The regulation also introduces a new notification form for streamlined cases
(“check the box” Short Form CO). This form mainly contains multiple choice
questions and tables, as well as facilitated questions regarding both judicial
and substantive evaluation of cases. The Edict also identifies categories of cas-
es that may benefit from “super-simplified” treatment; In this way, parties are
invited to make direct notification without prior contact with the Commission.

The regulation also reduces and clarifies the information requirements in the
notification form (Form CO) for cases that are not covered by the new regula-
tion. It now includes clearer information about waiver possibilities, introduces
fact tables on affected markets, and eliminates certain information require-
ments. In addition to all these, itis also regulated that notification can be made
directly to the Commission via electronic notification.

All of these changes will be effective as of September 1, 2023, and are expected
to facilitate pre-notification contacts in general, further reducing the time re-
quired for these discussions. More detailed information on the main changes
can be found in the Commission’s explanatory note.

1.5 European Commission - Extension of the Motor Vehicle Block Ex-
emption Regulation and Updates to the Supplementary Guidelines®

Two other important changes brought by the European Commission in 2023
are the extension of the Motor Vehicle Block Exemption Regulation (MVBER)
for another five years (It is announced that MVBER will be valid until May 31,
2028) and the revision of the Supplementary Guidelines about the automotive
sector. These updated guidelines also guarantee aftermarket operators, such
as garages, access to vehicle-generated data required for vehicle maintenance
and repair.

6 European Commission, 17.05.2023
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The Commission’s decision to extend the regulation allows for timely respons-
es to potential market changes resulting from vehicle digitalization, electrifi-
cation, and new mobility patterns. In this context, the revised Supplementary
Guidelines include the following:

» It has been emphasized that data produced by vehicle sensors can be
crucial for providing maintenance and repair services. Accordingly,
authorized and independent repairers must have equal access to this
data under Article 101 of the Treaty on the Functioning of the Europe-
an Union (TFEU). Existing principles regarding the sharing of techni-
cal information required for maintenance and repair services, includ-
ing data generated by the vehicle, are clearly stated.

» It has been stated that vehicle suppliers should apply the principle of
proportionality in deciding whether to retain entries, including vehi-
cle-generated data, due to potential cybersecurity concerns.

» Itishighlighted that Article 102 of the TFEU may be applied if the sup-
plier unilaterally blocks independent operators from accessing an im-
portant input, such as vehicle-generated data.

1.6. European Commission - New Horizontal Block Exemption Regula-
tion and Horizontal Guidelines Adopted’

As of June 2023, the European Commission adopted a revised Horizontal Block
Exemption Regulation in terms of Research and Development (R&D) and Spe-
cialization Agreements (HBER). The Regulation and the Guidelines aim to pro-
vide clearer and more up-to-date guidance to help businesses assess the com-
pliance of horizontal cooperation agreements with EU competition rules and
recent enforcement practices. Accordingly, the changes introduced by the new
revised rules are as follows;

»  The scope of the Specialization Group Exemption Regulation was ex-
tended to cover more types of production agreements concluded by
more than two parties and guidance was provided.

»  Clarity and flexibility regarding the calculation of market shares with-
in the scope of the implementation of the R&D Group Exemption
Regulation has been increased and guidance has been provided. Ac-
cordingly, the Commission and national competition authorities are
authorized to withdraw the right to benefit from the group exemption
in cases where it is not possible to calculate the market share.

»  The introduction to the Horizontal Guide has been updated in line with re-
cent case law, followed by new guidance on the application of Article 101
of TFEU to agreements between joint ventures and their parent companies.

7 European Commission, 01.06.2023
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»

»

»

»

»

»

A new section on Mobile Telecommunications Infrastructure Sharing
Agreements has been published, which sets out the factors for assess-
ing these agreements and includes a list of minimum requirements for
companies to reduce their risk of infringing competition rules.

The “principles” section of the Guidelines on Purchasing Agreements
has been expanded to reflect recent practice. This section clarifies the
distinction between joint purchasing and buyer cartels and clarifies
that joint purchasing includes arrangements in which buyers joint-
ly negotiate the terms of their purchases, as well as arrangements in
which each buyer makes purchases independently.

The “principles” section of the Guidelines on Commercialization
Agreements has been expanded to create a new section on procure-
ment consortia and to include guidance on the bid-rigging distinction.
The “principles” section of the Guidelines on Information Exchange
has been expanded to guide (i) the concept of commercially sensitive
information; (ii) the types of information exchanges that may objec-
tively amount to restriction of competition; (iii) the potential pro-com-
petitive effects of data repositories; (iv) indirect forms of information
exchange, including hub-and-spoke arrangements; (v) anti-competi-
tive signaling through public announcements; and (vi) measures that
firms can take to avoid infringements.

The “principles” section of the Guidelines on Standardization Agree-
ments has been revised to provide that (i) itis not anti-competitive for
the parties to a standardization agreement to disclose the maximum
cumulative royalty rate and (ii) participants must disclose their rele-
vant intellectual property rights.

A new section on sustainability agreements has been added to the
Horizontal Guidelines to clarify that antitrust rules do not preclude
agreements between competitors for sustainability purposes. The
new rules provide a soft safe harbor for sustainability standardization
agreements that meet certain conditions. They also define the types of
benefits that can be taken into account and clarify how a sustainability
agreement can be exempted

As a result, the Communique and the Guideline provide a safe harbor where
certain agreements are blocked and exempted from competition rules.

1.7. Federal Commission - New Mergers and Acquisitions Guideline®

The Federal Trade Commission (FTC) published the final version of its guid-
ance on mergers and acquisitions on December 18, 2023, following a lengthy
consultation process. The main highlights of the Guidelines are as follows:

8  Federal Trade Commission, 18.12.2023
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» Determining a lower level of market concentration: The Guidelines
presumptively recognize anticompetitive horizontal mergers where
the total market share of the merging companies exceeds 30 percent.

»  Comprehensive approach covering vertical and non-horizontal merg-
ers: The Guidelines provide a comprehensive approach covering hor-
izontal, vertical, and “non-horizontal” mergers in a single document.

»  Economic analysis: By emphasizing economic analysis, the Guidelines
aim to increase the focus on economic data in the determination of
competition effects, including the assessment of product/service mar-
ket effects as well as labor market effects.

»  Significant changes in practice: The Guidelines indicate a more aggres-
sive approach to merger enforcement.

1.8. Bundeskartellamt - Amendment of German Competition Act’

As of November 7, 2023, the 11th amendment to the German Competition Act
(GWB) entered into force. The amendments to the German Competition Act
introduced several powers for the Bundeskartellamt to exercise in the context
of sector investigations, powers to enforce the EU Digital Markets Act (DMA),
and powers to recover benefits.

First of all, the amendment empowers the Bundeskartellamt to impose behav-
ioral or structural measures following sectoral investigations. If, following a
sector review, it is found that there is a significant and persistent distortion of
competition, the Bundeskartellamt may use structural or behavioral measures
or remedial measures to remedy the distortion of competition, including the
division of undertakings, without the need to establish that an infringement
exists. These structural, behavioral, or remedial measures may be applied even
to undertakings in full compliance with competition law.

In addition, strengthening powers for the enforcement of the DMA have been
regulated. The regulation enables the Bundeskartellamt to investigate viola-
tions of the DMA using its ordinary investigative powers and obliges it to re-
portits findings to the European Commission as the final and sole enforcement
authority for the DMA.

Finally, the presumption for the reimbursement of benefits derived from an-
ti-competitive practices is regulated. Although reimbursement of benefits
derived from competition law infringements is not a new practice in German
competition law, it has not been practiced until now due to the practical diffi-
culties in estimating the size of the economic advantage derived from the com-
petition law infringement. With the new regulation, there is now a presump-
tion that the competition law infringement results in an economic benefit for

9 Bundeskartellamt, 07.11.2023
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the infringing undertaking and that this benefit is at least 1% of the infringing
undertaking’s domestic turnover from the affected products or services. The
presumption may be rebutted by the undertaking by proving that there was no
involvement in the infringement or no profit during the relevant time period.

2. Significant Decisions in 2023

2.1. Turkish Competition Authority - Decisions on Hindering or
Complicating Dawn raids

Paragraph (d) of the first paragraph of Article 16 of Law No. 4054 on the Protec-
tion of Competition defines obstruction of dawn raid as one of the situations
that require administrative fines to be imposed on undertakings. Accordingly,
the TCA has the authority to impose an administrative fine of five per thousand
of its gross revenues on natural and legal persons, associations of undertak-
ings, or members of such associations, if it determines that the examination
has been obstructed or made difficult. With Law No. 7246 and the amendment
made to subparagraph (a) of the first paragraph of Article 15 titled “Dawn raid”
of Law No. 4054, the TCA’s authority to inspect all kinds of data and docu-
ments kept electronically by undertakings has been expanded. Within this
scope, portable communication devices containing data belonging to the un-
dertaking and WhatsApp correspondence on the personal phones of individu-
als are also included within the scope of the authority of the TCA to examine.

The TCA characterizes any data deletion that takes place after the dawn raid
has begun as an obstruction of the dawn raid. When the important decisions
of the past years are analyzed, the approach of the TCA in its decisions on ob-
struction of dawn raid is as follows:

» Inthe UNO Decision, the mere deletion of data by an employee is char-
acterized as obstruction of dawn raid."”

» In the Chamber of Geological Engineers Decision, it is stated that
evenifitis a personal document, any kind of data deletion performed
after the dawn raid has started will be qualified as obstruction of the
dawn raid."

» Inthe TTNet Decision, it was stated that the fact that deleted data can
be restored does not have any effect on the characterization of the con-
crete event as obstruction of dawn raid."”

» In the P&G Decision, exiting WhatsApp groups containing private
correspondence was characterized as blocking access to possible
evidence.”

—

0 TCA, 21-26/327-152, 20.05.2021
TCA, 13-07/70-39, 24.01.2013

2 TCA, 13-46/601-M, 18.07.2013
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As can be seen from the previous TCA decisions, in cases such as keeping the
professional personnel in charge of conducting the dawn raid waiting for lon-
ger than necessary, preventing access to the data, deleting the digital data of
the undertaking after the arrival of the dawn raid experts, interruption of elec-
tricity or internet, it is accepted that the dawn raid is made difficult or pre-
vented, regardless of whether the content of the data is of a nature that directly
indicates a competition violation.

When the TCA decisions in 2023 are analyzed, it is observed that similar to the
previous years, the findings of infringement in the decisions on prevention/dif-
ficulty of dawn raid generally stem from data deletion actions. Accordingly, the
following are examples of various dawn raid blocking/enforcement decisions
that the TCA found to as violations;

»  During the dawn raid conducted by the TCA at Cimsa Cimento Sanayi
ve Ticaret A.S. (Cimsa), it was determined that an employee left the
group in the WhatsApp mobile application on his mobile device and
deleted a chat. Subsequently, the correspondence in the WhatsApp
group was accessed from the mobile device of the relevant employee,
no findings and/or documents related to the subject of the review were
found in the correspondence in question, but it was concluded that
the on-site review was prevented/made difficult by the TCA because
the phone belonging to the employee who performed the deletion
action was a company phone and the relevant correspondence group
contained matters related to company affairs.”

» TCAimposed administrative fines on HORIZON and PASIFiK separate-
ly because the dawn raids conducted at HORIZON and PASIFIK were
obstructed and made difficult for the employees of the undertakings
concerned.” In its assessment, the TCA characterized the deletion of
data such as folders, e-mails, etc. belonging to the undertaking after
the dawn raid started as an act aimed at obscuring evidence, and con-
cluded that as a result of this action, the access of the professional per-
sonnel in charge of the examination to possible evidence was made
difficult. In this framework, the TCA decided to impose administra-
tive fines on HORIZON and PASIFiK separately, since HORIZON and
PASIFIK prevented/delayed the dawn raid by deleting the Whatsapp
group and messages of some employees of the undertakings after the
dawn raid started, and this behavior should be qualified as an act of
evidence tampering.

14 TCA, 23-06/74-23, 26.01.2023,
15 TCA, 22-53/797-327, 01.12.2022
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»

»

»

»

»

»

In another TCA decision, an dawn raid at Gliiven Grup Hazir Beton
Hafr. ing. Maden Petrol Nak. Tic. Ltd. Sti. was prevented by an employ-
ee of the undertaking by deleting WhatsApp messages.'®

During the dawn raid at Ceyhan Hazir Beton, it was decided that the dawn
raid was made difficult/obstructed because access to possible evidence
and findings that the professional staff could obtain during the inspec-
tion was prevented by not allowing the rapid review method to be applied
both on the mobile device stated to contain digital data belonging to the
undertaking and on the mobile device stated to be for personal use.”

During the dawn raid at Oyak Cimento, it was decided that the dawn
raid was prevented by the act of deleting some correspondence over the
WhatsApp application performed by the employee of the undertaking
and that the claim that the deleted data was accessed by the undertaking
could not be demonstrated beyond doubt, and that even this possibility
would not change the conclusion that the dawn raid was prevented.’®

After the start of the dawn raid at Same Deutz Fahr Traktor, it was
found that some of the undertaking’s data had been deleted by deac-
tivating the WhatsApp application on the employee’s mobile device.
Although it was claimed that the line associated with the WhatsApp
application was for personal use, the chat history, which was backed
up and could be retrieved, included correspondence related to the un-
dertaking and its business life, which prevented the dawn raid .”

It was decided that the dawn raid conducted at Aluparmak Gida (Bal-
parmak) was obstructed due to the deletion of e-mails, and although
the deleted e-mails were restored by the “Recover Deleted Items”
method, the said restoration process did not have any effect on the ob-
struction/difficulty of the on-site examination, and it did not matter
with what intention the e-mails were deleted or whether the e-mails
were outdated or no longer valid.*®

Atthe dawn raid conducted at Coziim Dergisi, although it was made ready
for examination by providing access to the corporate e-mail address, it
was decided that the dawn raid was prevented due to the rejection of the
request for examination by remote access due to the presence of personal

TCA, 22-54/831-341, 08.12.2022
TCA, 23-06/73-22, 26.01.2023
TCA, 23-06/75-24, 26.01.2023
TCA, 22-54/835-345, 08.12.2022
TCA, 23-12/180-56, 02.03.2023
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data of the person and data belonging to institutions and organizations
other than COZUM in the accounts to be examined.”

»  Atthe dawnraid conducted at $anal Emlak, although it was informed that
the undertaking owner could not come to the address of the undertaking,
that the phone on which the Whatsapp account registered on the phone
number used by the undertaking owner was located elsewhere, that the
phone was not accepted to be examined by remote access, and that all
reasonable technical inspection opportunities were offered, the attitude
of the undertaking owner in this regard did not change. TCA evaluated the
relevant situation within the scope of prevention/difficulty of dawn raid.?

»  During the dawn raid at GBK Gayrimenkul, the dawn raid team arrived
at the premises of the undertaking and found that only the secretary of
the undertaking was present on the premises and contacted the persons
whose computers and phones would be examined within the scope of the
dawnraid , but some of the employees of the undertaking stated that they
were not available and refused to come to the premises of the undertak-
ing. Some of the arriving employees refused to hand over their phones,
which they claimed were their personal phones, to the dawn raid team,
but the phones examined by the rapid review method were found to have
the WhatsApp Business application and to be included in WhatsApp
groups of real estate agents/real estate consultants. Upon the undertak-
ing’s lawyer stating that permission from the court was required for the
dawn raid , all employees refused to give their cell phones to the dawn
raid team. TCA evaluated these developments in the undertaking within
the scope of obstruction of the on-site examination.

»  Sometime after the start of the dawn raid at Cilek Gayrimenkul, an employee
of the undertaking, whose computer had already been examined, received a
phone call stating that a relative of the employee had been involved in a seri-
ous trafficaccident and had to leave the undertaking. Five days after the dawn
raid , the TCA contacted the undertaking owner and requested the submis-
sion of documents regarding the accident in question. According to the sub-
mitted document, the TCA determined that the accident occurred at 09:01 on
the date of the on-site examination, and the accident report was filed at 10:00,
and the TCA considered the fact that the employee of the undertaking stated
that he had to leave the undertaking urgently at 12:16 as preventing the dawn
raid from being carried outin a sudden, uninterrupted and swift manner.**
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»

»

»

»

During the dawn raid at Empa Emlak, the dawn raid team arrived at the
premises of the undertaking and was greeted by the undertaking official,
who stated that the dawn raid could not be carried out at the undertak-
ing due to personal data, and the Authority stated that in this case, a re-
porton the prevention of dawn raid would be kept and an administrative
fine would be imposed on the undertaking, and the undertaking official
reiterated that he did not allow the dawn raid since there was no court
or prosecutor’s office decision. As a result, the TCA decided to impose an
administrative fine on the undertaking for obstruction of dawn raid.*

An dawn raid of the phone of an employee of ipek Gida revealed that
there was no correspondence in a WhatsApp group believed to be re-
lated to the activities of the undertaking, whereupon the employee of
the undertaking stated that he regularly deleted WhatsApp messages
because they took up too much space. The dawnraid team found that
the same WhatsApp group existed on another employee’s phone and
that the employee had left the group after the dawn raid had started,
according to the “former participants” tab. As a result, the TCA consid-
ered that an employee’s leaving a WhatsApp group and deleting cor-
respondence in the group after the dawn raid had started constituted
obstruction of the dawn raid.*

During the dawn raid at Namet, the TCA found that there were only
two individual and six group conversations on the WhatsApp applica-
tion of an employee’s phone, in which the last message date was the
day of the dawn raid and the earliest time of the conversations was at
17.26 hours. The team then examined the phone of another WhatsApp
group participant and found a correspondence in the WhatsApp group
at 16.13 hours. In light of this information, the dawn raid team as-
sessed that the relevant employee’s phone was deleted from the
WhatsApp application between 16.13 and 17.26 and characterized the
deletion as an obstruction of the dawn raid .*”

As a result of the dawn raid conducted at Uludag igecek, it was as-
sessed that seven WhatsApp chats were deleted by an employee of the
undertaking, but six of the seven messages were accessed as a result of
the examination conducted on the mobile devices of other employees
of the undertaking, and as a result, the dawn raid was hampered by
data deletion.”®
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»  During the dawn raid at VATAN, TCA found that an employee caused
the dawn raid to be obstructed/difficult by deleting his correspon-
dence over WhatsApp and that the “twenty-four-hour message” fea-
ture, which occurs when the chat content is deleted 24 hours after the
transmission time, was active on the mobile device used, but it was
understood from the log records that the deletion was not performed
by this feature. For the aforementioned reasons, the TCA concluded
that the dawn raid was prevented/difficult.”’

»  Finally, the TCA found that during the dawn raid at ASMAS, an em-
ployee caused the dawn raid to be obstructed/difficult by deleting his
WhatsApp correspondence.*

2.2 Turkish Competition Authority - Decisions on Providing Mislead-
ing Information

Article 14 of Law No. 4054 regulates the TCA’s authority to request any infor-
mation it deems necessary from public institutions, enterprises, and business
associations in the performance of its duties. This article includes the authority
to request information as well as the authority to conduct dawn raid s during
TCA’s investigations. The relevant parties are obliged to provide the informa-
tion requested by the TCA within the time period to be determined. If the en-
terprise or public institution fails to respond to TCA’s request for information
or provides false or misleading information, TCA has the authority to impose a
fine, which is regulated in Articles 16 and 17.

In this context, an important decision published in January 2023, which shows the
scope of the TCA’s authority to request information, will be mentioned below.”

The Competition Board opened an investigation against FARMASI to deter-
mine whether Article 4 of Law No. 4054 was violated by determining resale
prices and restricting internet sales. In this investigation, TCA determined that
FARMASI provided false/misleading information with two separate actions in
response to TCA’s request to FARMASI to provide information about some con-
tracts and booklets. As a result, TCA decided to give fines separately for these
actions. As a result of its evaluations, TCA reached the following conclusions:

» In the contents of the e-mails contained in the documents obtained
during the dawn raid , the provision referred to in the Entrepreneur
Workbook and claimed to be included in Article 12 of the contract is
notincluded in the contract declared to be up-to-date in the response
letter sent by FARMASI,

29  TCA, 23-19/363-125,28.04.2023
30 TCA, 23-21/412-141, 11.05.2023
31 TCA, 23-06/69-20, 26.01.2023

NAZALI Tax & Legal



» During the investigation, it was revealed that the provision in the
e-mail, which was allegedly added by the undertaking in 2018, was
included in 2017,

»  During the investigation process; the amounts of the export back sales
made by FARMASI to TAN ALIZE in 2021 were declared differently in
each document,

» In this respect, the relevant contract and booklet requested from FAR-
MASI is an important issue that determines the duration of the viola-
tion of the acts of determining resale prices and/or restricting internet
sales, in case of access to past dated contracts, the violation period will
exceed five years and the basic fine will be determined with a one-fold
increase and this will increase the amount of the administrative fine to
be imposed on the undertaking, and the fact that the answers provid-
ed by FARMASI about the contract and booklet stated in their response
letters do not reflect the truth constitutes the act of providing mislead-
ing information,

» FARMASI’s different declaration in each document about the amounts
of export back sales to TAN ALIZE constitutes the act of providing mis-
leading information.

The relevant decision was subsequently subject to a request for reconsider-
ation and was re-evaluated by the TCA within the scope of the Administrative
Procedure Law No. 2577.*> Accordingly, TCA has concluded that no issue would
require a change in the evaluations made in the TCA decision and therefore,
there is no need to abolish, withdraw, change, or take a new action.

As can be seen, the decision is significant in terms of the TCA’s extensive exam-
ination of past agreements to determine the inconsistency of certain informa-
tion provided by FARMASI and the duration of the acts of restriction of compe-
tition. This decision also contains important lessons in terms of transparency,
provision of accurate information, compliance with competition rules, and
protection of competition and emphasizes the necessity of cooperation and
compliance with competition authorities.

2.3 Turkish Competition Authority — Decisions on Request For Access
to File

Article 44 of Law No. 4054 aims to reduce the information asymmetry between
the investigation committee and the undertakings or associations of under-
takings that are parties to the investigation under the principle of equality of
arms, and thus to ensure the effective exercise of the right of defense. The pro-
cedures and principles of the right of access to the file are regulated in detail
in the “Communique on the Regulation of the Right of Access to the File and
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Protection of Trade Secrets” numbered 2010/3. In this context, although un-
dertakings have the right to request the documents related to them within the
scope of the investigation, access to these documents must be realized to the
extent permitted by the provisions of the legislation.

In light of this information, the following important recent decisions of the
TCA on the use of the right of access to the file will be discussed.

»

»

TCA initiated an investigation against certain undertakings, includ-
ing SVS SVS Dayanikli Titketim Mall. Paz. ve Tic. Ltd. Sti., to determine
whether they violated Article 4 of the Law. In this investigation, TCA
decided that;
> The exonerating or incriminating intra-agency correspon-
dence deemed appropriate to be made accessible to the SVS
may be examined at the headquarters of the Agency, free of
trade secrets, and
> SVS’srequest for access to the internal correspondence of the
Institution, which is not evidentiary/exculpatory, or incrim-
inating in nature, is not admissible and should therefore be
rejected.”

Within the scope of the request made by Essilor Luxottica S.A. to ex-
ercise the right of access to the file, TCA decided to reject the docu-
ments that are internal correspondence, to examine the other docu-
ments that are not internal correspondence at the headquarters of the
Authority and to provide oral explanations to the parties concerning
some documents. In the decision, TCA stated that the documents
specified by the parties in the request for access to the file include in-
ternal correspondence, correspondence with public institutions and
organizations, correspondence with private sector real persons and
legal entities, trade secrets, and confidential information regarding
other undertakings, associations of undertakings and individuals. In
addition, the documents subject to the request were examined and
evaluated separately. In this context, TCA referred to Communique No.
2010/3 and in this context, with the relevant Notice; the right of the
parties to access the documents and evidence prepared about them is
regulated, however, TCA emphasized the importance of distinguish-
ing which documents are internal correspondence or trade secrets be-
longing to the enterprise, association of enterprises and individuals,
considering that internal correspondence and documents containing
trade secrets and other confidential information regarding other en-
terprises, associations of enterprises and individuals are not within
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this scope. In addition, with the second paragraph of Article 7 of the
relevant Communique, it is stated that the correspondence of the In-
stitution with those whose information is sought, such as other public
institutions, professional organizations in the nature of public institu-
tions, or private sector real and legal persons, is regulated as internal
correspondence.*

> Within the scope of the investigation carried out against Sahibinden,
TCA evaluated the request of the relevant undertaking to enter the
file under Law No. 4054 and Communique No. 2010/3 and decided
to reject it. Within the scope of its evaluation, TCA determined that
the documents regarding the application to access the file made by
Sahibinden do not constitute any new evidence, are in the nature of
internal correspondence within the Institution, do not constitute ex-
culpatory or incriminating evidence, and constitute a trade secret. As
a result of its findings, TCA decided to reject the request to access the
file submitted by sahibinden.*

>  Finally, within the scope of the investigation carried out about Mauri
Maya, TCA evaluated the relevant undertaking’s request to enter the
file under Law No. 4054 and Communique No. 2010/3 and again gave
a rejection decision. Within the scope of its evaluation, the TCA de-
termined that the documents subject to the request; TCA stated that
it was an internal correspondence that did not constitute exculpatory
or incriminating evidence, that the parts of the allegations of viola-
tion about Mauri Maya had already been shared with it, that the doc-
uments that were not shared were not documents issued or obtained
about Mauri Maya, and that the complainants requested confidential-
ity in terms of some documents. As a result of its findings, TCA decided
to reject the request to access the file submitted by Mauri Maya.36

2.4. Turkish Competition Authority — Decisions on Request for
Re-evaluation and Withdrawal

One of the most important features of the rule of law is that the transactions
and actions of the administration are subject to judicial review. In this regard,
within the scope of Article 11 of the Administrative Procedure Law, the removal,
withdrawal, amendment, or establishment of a new action of the TCA deci-
sions may be requested by the relevant parties within the period of filing an
administrative lawsuit. In this context, two important decisions taken upon
applications made to TCA in 2023 will be mentioned below.

34 TCA, 22-52/772-318, 23.11.2022
35 TCA, 29.12.2022, 22-57/888-367
36 TCA, 23-10/164-50, 23.02.2023
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»

As stated above, TCA’s decision, which concluded that FARMASI had
committed the act of declaring false or misleading documents, later
became the subject of a re-evaluation request application and, in this
context, was re-evaluated by TCA within the scope of the Administra-
tive Procedure Law. As a result of its evaluation in this context, TCA
determined the following:
> Even if it is possible for FARMASI to send incorrect informa-
tion without the error being noticed, sending incorrect infor-
mation again is not an acceptable defense,
> Although FARMASI claimed that the content of the letter was
entirely related to financial statements and that this issue was
the subject of the YMM auditing the company, it was not con-
sidered reasonable for FARMASI not to notice the error in the
response letters, considering that it was a corporate company
with a finance department,

In addition, all information and documents submitted by FARMASI
through the CPA, attorney, or representative throughout the entire
process of the investigation are undoubtedly under the responsibility
of FARMASI.”

As a result, the TCA concluded that no issue would require changing the eval-
uations made in its decision and therefore there is no need to take any action.

»

The TCA assessed that the applications made by the undertakings
for the re-evaluation of the decisions within the scope of the IYUK
regarding the decision of D-Market Elektronik Hizmetler ve Ticaret
AS (“Hepsiburada”) regarding the decision that D-Market Elektronik
Hizmetler ve Ticaret AS (“Hepsiburada”) made it difficult/obstructed
the dawn raid and the rejection of the complaint application made
by REOS Biligim Teknolojileri A.S. (“Reos”) against Sahibinden did not
create a new legal situation and decided that there is no room for a
new action to be taken.*®

In summary, in the application made by Hepsiburada; TCA decided that the claim
that Hepsiburada prevented/made dawn raid difficult was erroneous because
Hepsiburada gave a verbal warning to employees not to delete data, the deleted
correspondence was not under the control of Hepsiburada, and the court deci-
sion regarding Sahibinden was similar to the concrete incident. It was claimed
that the deleted correspondences could be detected through cross-checks and
that the examined devices did not belong to the assets of the enterprise. In its
evaluation, TCA concluded that the undertaking’s warning to employees not to

37 TCA, 23-10/153-47, 23.02.2023
38  TCA, 22-57/895-368, 29.12.2022, and 23-10/147-44, 23.02.2023

NAZALI Tax & Legal



delete data had no effect in terms of preventing/complicating the on-site exam-
ination, and when the file records were examined, it could not be determined
that any warning had been made and that the undertakings’ claims that the
deleted correspondence was not under their control so it had no effect in terms
of their decision to prevent/make the dawn raid difficult. TCA determined that
there were issues in the court decision regarding Sahibinden that differed from
the concrete case and that the relevant court decision was not yet final, so it
could not be subject to an application under Article 11 of the Law.

In summary, in the application made by Reos; it was claimed that Reos must
provide integration with Sahibinden, the fact that Sahibinden refrained from
providing this integration without justification caused Reos to be excluded
from the market and made its activities difficult, Sahibinden has discrimina-
tion, predatory pricing and tyrannical behavior, an interim injunction should
be issued so that Reos can continue its activities and the application made
by Reos about Sahibinden was evaluated incorrectly by TCA and no investi-
gation was initiated. TCA determined that the rejection of Reos’s application
did not constitute any unlawfulness and that TCA had opened an investigation
against Sahibinden, thus an application made within the scope of Article 11 of
the Administrative Procedure Act remained purposeless. TCA evaluated that
the applications made in terms of both applications did not reveal a new legal
situation and decided that these administrative proceedings must be removed,
taken back, changed or no action should be taken.
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